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on watchers to watch the remaining coolies 
and that accused objected later. 

That in March accused earned Rs 10-03 as 
wages which amount was set off against, 
advances with the consent of the accused. 

The accused who also was apparently not 
allowed to lea^re t}ie estate. 

I have carefully perused the evidence taken 
by the Magistrate and I can nowhere find that 
the Superintendent says that the accused con- 
sented to the cost of the watchers being 
deducted for his wages. 

It is true he says that he put a watcher with 
accused's consent but not that accused con- 
sented to have the watchers' wages set off 
against his own. 

This appropriation is not one which the 
Superintendent is entitled to make under 
sub-section 6 of section 3 of ordinance 3 of 
1889 without the cooly's consent. 

Even if the statement of the Superintendent 
may be held to imply that the accused 
consented there is no evidenoe of the time and 
and place when and where and under what cir- 
cumstances his consent was obtained, and if 
this were a Civil action in which the Superin- 
tendent had set up an agreement to allow a 
set-off he was desirous of enforcing. I do not 
think that there would be sufficient prima 
FAGiB evidence of it to warrant the Court in 
calling on the defence to rebut it Beyond the 
Superintendent's statement there is no other 
evidence. 

The defendant was not I think, therefore 
called upon to rebut what was stated by the 
Superintendent. 

It is not in evidence that during the period 
of service for which wages are alleged to be 
due he had received any further advances 
which might be deducted under sub-section 6 
of section 3. 

I must therefore hold following my judgment 
in 396 P. C. Kandy 10369.(Ogilvy vs. Carupen) 
that inasmuch as it is not proved that the 
deduction for the watchers' wages was made 
from the defendant's wa|;es witti his consent 
the defendant had sufficient reason to believe 
that his w^ges for March had nt>t been paid so 
as to entitle him to quit service without leave 
on the ground of reasonable cause. 

Conviction must therefore be set aside. 
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destroys, ar diminishes its valae« or utility, or 
affects it injurionsly commits mischief." 

Now the evidence to my mind does not dis- 
close here t' at the trees in question were cat 
down with any intent snch as that section 
contemplates. 

Again, to constitute an offence under section 
433 there must be shown proof of an intention 
•*'to intimdate, insult, or annoy any person in 
occupation of any property, or that the accused 
having lawfully entered that property, unlaw- 
fully remained there with intent to thereby 
intimidate, insult or annoy any person." 

No such intention is disclosed here. 

So far as I gather from the evidence which 
is not very long the accused purchased a share 
in the land in question fiom one ooK>wner. He 
had what was said to be his vendor'd share, 
pointed out to him, and he took possession of 
It, and proceeded to clear it for building a 
house by cutting down the trees. 

There is nothing to shew on the face of the 
evidence that he was not acting absolutely 
bona fide as a purchaser. I therefore set 
>iside the conviction and acquit the accused— 
appellant. 
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in this case the plaintiflfs sned the defen- 
dants on a mortgage bond and obtained judg- 
ment on the 2^th March 1903, Application for 
eztH^ntion of the decree was made by the plain- 
tiffs only on the 10th July 1906 and defendants 
showed canse against the application by stat- 
ing that the creditor had not explained the 
cause of the delay in applying for execution 
and also pleaded satisfaction of the decree. 
At the inquiry the defendants withdrew the 
plea of satisfaction of the decree. The learned 
District Judge following the judgments of 
J^yard C. J., and Wood Renton J., in Ohellap- 
pah vs Kandyah 2 Balasingam p 61 held that 
the creditor had not explained the delay and 
refused the application. The plaintiffs 
appealed and the case came on for hearing 
before Wood fientoii J, and Grenier J, who re- 
served the case before the Full Ckiurt. The 
case was argued on the 31st July, 1907 before 
Hutchinson 0. J, Middleton J, and Wood 
Renton J. 

Bampayo k.c, (Bawa and Prins, with 
him) for appellant. U. A. Jayewardene (R. L. 
Pereira with him) for respondents. 

O. A. V. 
HuTcuiNsoN, C. J.— The question in this 
case is whether an execution creditor who has 
not applied for a writ of execution until more 
than one year after the date of his judgment is 
entitled to the tvrit upon proof that the judg- 
ment debt is still owing ; or whether he is 
barred by the delay, unless he gives some 
excuse for it. It depends on the true meaning 
of section 347 of the (Jivil Procedure Code. 

The action was on a mortgage bond. The 
judgment was given on the 26th March, 1903, 
ana ordered that the defendant sliould pay 
K2,945 and interest and costs within 7 days 
and that, in default, the mortgage propeity 
should be sold. JSo application was made for 
execution until the lOtn of July, 1906, when 
the plaintiff presented a ^tition for that 
purpose alleging in the petition that the reason 
for the delay was that the defendant had pro- 
mised to pay and also because the most 
valuable laud mortgaged was the subject of a 
partition decree winch was not yet decided. 
The second defendant tiled an affidavit in 
opposition, alleging that after the judgment 
they affreed witli the plaintiffs to allow the 
plaintifi's to possess the mortgaged lands lor 
those years, and tliat in that way the judgment 
should be fully satisfied; that the plaintiffs 
had been in possession since 1898 ; that the 
3 years expired on the 25th March, 1906 ; and 
that the amount of the judgment debt had been 
fully satisfied. 

When the petition came on for hearing, the 
first defendant did not appear ; the second de- 
fendant appeared and waived the claim on the 
ground of settlement of the debt, but urged 
that the plaintiffs were not entitled to the writ 
because of their delay, which was not excused. 

The District Judge held, on the authority of 
Chbllappau vs Kandyau, ii Balasiugham's p b6 
that the execution creditors were bound to show 
that they had exercised due diligence to procure 
satisfaction of the decree, or that execution 
was stayed at the request of the debtor. He 
found that they had not done so { and he there* 
fvr« r^fqaed their application. 



Section 347 enacts that '* if o'ore than one 
year has elapsed between the date of the decree 
and the application for its execution, the Court 
shall cause the petition to be served on the 
judgment debtor, and shall proceed thereon as 
if he were originally named respondent there- 
in.^' That seems to mean that in such cases 
the judgment debtor must have notice, so that 
he may state any reasons which there 
may be against the issue of the writ Bat 
it is said on behalf of the respondents 
that it has been construed to mean that the 
creditor must prove somethiog more than that 
the debt is still due, that he must also "ex- 
plain the delay," 

in that case the judgment hadbeen givn noe 
the 17Ui July 1896, and the application for the 
writ of execution was made on the 11th 
January 1905. The District Oourt made an 
order allowing the application. On appeal, this 
Uourt set aisiqe the order. Layard 0. J. said he 
was inclined to think that aluir one year from 
the date of the decree the creditor *'mnst 
satisly the Court why he has delayed in taking 
proceedings under his decree. *" He pointea 
out that "there is no material before us to 
show that any debt is^due under the decree'' ; 
and ''the amount of the debt under the decree 
has not been established." Wood Renton J. 
concurred. The fact that it was not proved 
that anything was due was enough to justify 
the Court in refusing the writ. Bui if the 
Court meant to rule that, even if the amount 
due was proved or admitted. Uie writ ought 
still to have been refused, 1 cannot think tnat 
tiie ruling was right. 

In {SiLVA vs. Alwis, Appeal Coart Re- 
ports, 102, Weudt, J. said thai he thought he 
was bound by the above ruling and that ''the 
applicant must satisfy the Court that he had 
reasonable grounds for the delay" ; but he 
found in the case before him that the applicant 
had done so. 

The effect of this ruling would be that if the 
creditor uu a judgment whicn is still in force 
and wholly uusaimtied makes his first applica- 
tion for execution on the 366Ui day after judg- 
ment, ana the debtor appears and admits that 
the whole debt is slill uue, execution will not 
be graubed unless the creditor "explains the 
delay." This would be co create a new statute 
of limitation. The legislaiure has not ex- 
pressly and in my opinion it has not impliedly 
made any such enactment. 

In my opinion the District Court ought not 
to nave refused the plaiutiff^s application on 
the ground on wnich it does. 

1 do not, however, find any evidence as to 
the amount of the debt which is now due The 
second defendant in his affidavit said that it 
had been satisfied, tie withdrew that aiiega* 
tion at the hearing, tiis Advocate now asks 
to be aiiowt'd to withdraw that withdrawal r 
but i do not tnink we should allow him to do 
so. 1 think the case should be remitted to 
the District Court for the plaintiff to prove 
the amount due. if the defendants have 
any claim against the plaintiff' for wrongfully 
taking or for keeping possession ol the property 
since 1698 they must sue for it, 

Case remitted to the piatrict CQ«it accarf- 
ingljT. 
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Defendants to pay plaintiff^ costs of appeal. 

MiDDLBTON, J. -I agree that the appeal 
should be allowed, and that the case should be 
remitted to the District Court on the terms 
and for the reasons given by my Lord with 
which I entirely concur. 

I do not think it is necessary for me to say 
more thati that. I think we cannot read into the 
provisions of the Civil Procedure Code words 
which would have practically the effect of 
extending the provisions of the Ordinance 
regulating the prescription of actions without 
the express or implied sanction of the legis- 
lature. 

Wood Rbnton, J.— In my opinion this 
appeal must be allowed. The case was referred 
to a Bench of three Judges by Grenier, J., and 
myself for the purpose of securing a decision 
on the question whether, as held by L%yard, 
OJ., m Chrllappah vs. Kandyah [(1905) 
(2 Bal. 61.),] in a judgment to which I was 
myself a party, it is necessary for a judgment 
creditor to prove that due diligence has been 
exercised as a condition precedent to the issue 
of a writ under section 347 of the Civil Pro- 
cedure Code, where more than a year has 
elapsed between the date of the decree and the 
application for its execution. I do not think, 
now that the point has been fully argued, that 
any such requirement can be read into the 

§ revisions of J section 347. Question of due 
iligence arises only on applications for the 
re-issue of writs (see section 339 0. P. 0.) 



Prenent : MIDDLETON, J. 

28th August, 1907. 

Eliatambt vs. Murugappa 

and Others. 

394 ... P.O. Batticaloa 25073. 

Evidence of spouse of one of several accused — ad- 
tnissibilUy — sections 30 and 120 of the Evidence Or- 
dinmtoe. 

Where four accused were charged and tried jointly 
the evidence of the wife of one of the accused was 
held to be admissiblej out could be considered only as 
against the co-accused of the husband but not as 
against the husband. 

It would be advisable in such cases that the spouse 
should be indicated or charged and tried separately. 

In this case four accused were charged with 
the theft of a goat belonging to complainant. 
The chief witness for the complainant was the 
wife of the 4th accused who testified to the 
fact that the 1st, 2nd and 3rd accused coni- 
mitted the offence. No objection was taken to 
ber evidence when that evidence was adduced. 
3ut when the case was taken up for the 
hearing of the defence after an adjournment 
the Counsel for the 2nd and 3rd accused took 
the objection that the evidence of the wife of 
the 4th accused was not admissible in evidence 
cinder section 120 of the Evidence Ordinance 
and the Magistrate upheld the objection in the 
following judgment. **Mr. Tissewerasinghe 
who had raised no objection to the evidence of 
the 4th accused's wife when it was heard and 
recorded and even acquiesced in her evidence 
being heard by cross-examining her at length 
on' the 21st June, yesterday contended that 
under section 120 of the Evidence Act she was 
MH incompetent witneas, Th^ 9yi<l9B,9^ fip 



against the 4th accused, her husband, is 
certainly inadmissible. I was doubtful if it 
would be admissible as against the other ac- 
cused. On the whole I agree with Mr. Tisse- 
werasinghe. Lthink on grounds of policy as 
the witness's husband is one of the accused in 
the case, her evideno*" is inadmissible as 
against all of them." The Magistrate convict- 
ed the 1st accused on other evidence and ac- 
quitted the other three. The complainant 
appealed with the sanction of the Attorney- 
General against the acquittal of the three 
accused. 

A. St. V. Jayawardene for complainant ap- 
pellant. 

Bawa for accused-respondents. 

C. A. V. 

MiDDLBTON, J. -This was an appeal by 
leave of the Attorney-General from an 
acquittal of the 2ad, 3rd and 4th accused on a 
charge of goat stealing under section 368. 

The learned Police Magistrate acquitted 
these men on the ground that practically the 
only evidence against them was that of the 
wife of the 4th accused and he held that she 
was not a competent witness against h^ 
husband or persons co-accused with him. 

There can be no question that the wife 
of an accused person under section 120 (2) of 
the Evidence Ordinance is not a competent 
witness in criminal proceedings unless called 
by the accused. 

In the present case she was not called by 
the accused and it is clear her evidence 
against the 4th accused was inadmissible and 
in fact Counsel for the appellant does not 
press that part of the case. 

I took time to look into the English cases 
and since argument Counsel has furnished 
me with certain authorities. Mr. Bawa 
referred me to Taylor vol. ii, p. 1160. 

Under English Law husbands and wives 
are precluded from giving testimony for or 
against each other in any criminal proceed- 
ing with certain exceptions. (See Taylor on 
Evidence, vol. ii. Q. R. 1362 and 1361). 

In several cases also [Rbx vs. P&rkt, per 
Gibbs, C. J., cited and approved by Abbott, 
C. J., in Rbx vs. Sbkobamt (Ryan and 
Moody 345), Rt* x vs. Webb (2 Russel C. and 
M. 982) ] It has been held that one spouse is 
an inaamissible witness in support of a 
prosecution charging the other spouse and 
several other persons jointly charged. 

In the case of Rbx vs. Sbrobant the learned 
Chief Justice thought it was the safest 
course not to receive the evidence of the 
husband, not that it was distinctly in- 
admissible. 

Under section 30 of the Evidence Ordinance, 
however, confessions made by an accusea 
pt^rson involving his co-accused though not 
permitted to be taken into consideration 
cannol be excluded from the hearing of th^ 
jury or a Judge. 

Counsel for the appellant called my atten- 
tion to Regina vs. John Sills and others 
(1 Carrington and Kirwan p 495) in which 
Tindal c J., admitted the evidence of the wife 
of one of the accused in a case of burglary 
M(« witness for his oo-aQcqsed to prove ihat 
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She brought to her house such of the property 
as was found there. 

In that case the woman was examined on 
application of Counsel for the prisoners and 
not as a witness for the Crown. 

I is also stated by the same Counsel that 
™?9^»r^y»^r Wood R^nton in 245 P. C. Matara 
166f6 admitted the evidence of a spouse as 
ftgainst persons co-accused with the spouse 
ol the witness. As the date of the appeal 
was not given I am unable to refer to this 
.idgment. 

By section lUO of the evidence Ordinance 
Uie question here must be determined by 
iijDghsh Law and 1 am disposed to think 
that in the High courts in Knglaiid the 
evidence in question here would not be 
admitted. 
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Present: MlBDLETOlii, . 

10th September, 1907. 
De Silva v8 Rajendba. 
... M. C. Colombo 
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Regulation 25 made under Ordinayice 3 of 1697^- 
scction 7 (1) of the Ordinance — closing of well — 
I \^^a ter i njurious to public liealth— Powers of the 
Chairman of Municipal Council— Report of 
Analyst — Owner or h*s Attorney— Proof neces- 
sary. 

^iltcre a person was charged toith 'neglecting to Jill 
up a well which he was required to do by a 
notice issued by the Chairman of the Municipal 
Council in terms of Begulation ^5 tnade under 
Ordianc^ 3 of 1897. 

Held — That the Chairman must prove to the Court 
that he had cotnplied with the Begulation on a 
condition precedent to the exercise of the Courts 
venal coercive powers. 



...r^L^l^^^^^^- ^^ course might have been Tlve report of, the Analyst <yr of the HeaUh omcer 
cvaaed by trying the 2nd and 3rd accused required under tJie Begulation should be proted 

separately from tlie 4th accused. fZ There must also he evidence that the water sent to the 

,p. ,. ,. , :^ Analyst was in fact taken from the well in 

ihe objection to the admissibility in the N question. 
ii'dBe like the present is founded in English * n^ ^ «, , , , 

dLaw, 1 have no doubt on the difficulty of ^^^^fPJ^^'^'-^^oh^^i^^^theChainnun's mere 

. ^. ^^J' - * <- sal tsf action ts tlw only thing to be proved would 

open out a dangerous avenue to injustice by way 

of mgligence or chicanery if not fraud. 

^ TJte discretion exercised by the Chairman of the 

^^ Municipal Council cannot be questioned %f the 

Maaistrate finds th.n.t thjt nhnii^nj^.n. hyiA fr»n»fn^m 



preventing a jury from being influenced by 
the evidence wnicn the wife must give against 
£he husband. 



If however, there was no other evidence 
against the husband liian that of the wife 
tue Judge might well direct the jury to 
acquit tbe husuand, and a Magistrate could, 
^1 course, eliminate from his consideration 
laiewiiea evidence against her husband and 
iiroceed only on the utber evidence if there 
was any or acquit the accused. 

^ Proceeding therefore on the analogy of the 
Ceylo-. OouriiS aetioa under bectiuu ay) of ihe 
iiiViUence Urdiaauce il miglit be hel'd tlittt 
Uie evidence of tbe 4Lii atcuded s whe^ was 
ttuimasi ule but euulu not be considered as 
tigttiutot tiie 4iu accubed but only as against 
-hiB cu-accuaed and the acquittal of the 4th 
,ttCcUoed uplield but that oi the 2nd and ;5rd 
accused quasiied. 

In all caaes on indictment before a jury 
when It appears lo crown Ouunsei tliat tne 
eviueiice vi a spouse oi one oi the accuaed 
muot be called ua agaiuat the utuer accused 
and might involve the spouse it would, 1 UiinK 
in the latcreota ol jusuce, be adviaable tliat 
the apouae ahould be maided separately. 

* In caaes before a I>istrict Judgt or a Magis- 
trate the aame practice ahouiu ue Xoilov>ed 
wuh the chaige aiLhough there is no real dilli- 
tuUy in elimiiiating tiie evidence oi one 
spouse agaiuat tne other and deciding as the 
other eviaence attects the spouse. 

i think after careful consideration 1 am 
•bouua by the genetctl terms ol section lUO to 
tollow the iiiiigiiah ruiiiigte, which poiat to the 
X:oaciuaiuntaat auch eviaeace as la questiou 
wouia be laaunnaaibie ana to dismiss the 
appeal as regards the 4tn accused. 

' -^a regards the 2nd and 3rd accubcd I do not 
.thiak Liie latertsts ot criminal juatice would 
«je luitiicied by including their caae and 1 
laciciuiu direct that their acquittal be set 
i*&iue aud that the case against tnem be heard 



, Magistrate finds that the Chairman had grounds 
for his decision. 

Held Also — That a person wlio holds a power ^f 
attorxey of tJie real owner, and who collect^ 

\ the rents and managed tlie property on which the 

1 well was situated and was Jor tne time beifig 
acting as its beneficial ownor is to be deemed the 

I owner and held liable under the above Begu- 

, Cation. 



In this case the.defendant was charged by the 
Municipailnspectorof Colombo, that he, being 
owner oi premises No. 1«, Jiew 6treet, wiUiout 
lawxul authority or excuse, omitted to lill up 
tne well in the said premises, which well lie 
was required to Ull up by a written notice 
served on him and issued oy the v^hairmau of 
the Municipal uouucil ol Colombo under 
Kegulation iNo. 25 made under Ordinance 3 of 
iS^iy and published iu the **Ceylon Uovem- 
ment Gazette" ol the 19th February, 1904, an 
ollence punishable under section 7(l;oi the 
said Oramance. f he defence contended that 
It must be proved that the Chairman had 
good grounda to his satisfaction that the water 
ui the well was so polluted as to be injurious to 
the public health. It was also conteodea tUat 
deieudant was not the owner as he was only 
an agent of the owner. The Magistrate held 
that It was not open to tne Court to enquire 
whether the Chairman had good gronnud or 
not, and that so long as the notice was issaed 
t)y the proper authority the defendant was 
bound to comply with the requirement in the 
notice. The ^deiendant was fined K60. he 
appealed, 

Bawa for defendant*appellaiit 
F. J. DE Sakam for complainaat-respondent 

C.A.V. 

MiDDLEToN, J.—This was an appeal from a 
conviction by which defendant was fined fot 
neglecting to obey an order of the Chairniaii 
of the Municipal Council made under Kegtl- 
lation 25 of December 16th, 1901, by aathority 
of Ordinance 3 of 1697. 
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It was agreed by Coonsel appearing in two 
other cases, Nos. 369 and 379. M. C, Uolombo, 
5326 and 6053, respectively, that subject to any 
supplementary argaments that they might be 
called on to add, the argument of Mr. Bawa 
in this case and the decision therein should be 
so far as it affected the other case decisive of 
them. 

The regulation under which the prosecution 
|8 instituted runs as follows :— 

" Whenever the proper authority is satisfied 
from either the written report of a qualified 
Analyst or the certificate 0! a Health Ofiicer, 
that the water of any well is so polluted as to 
be dangerous to tlie public health, the proper 
authority may give written notice to the 
owner or occupant of the land or premises in 
which such well is situated, to fill up or to dis- 
infect the well to the satiafaction of the pro- 
per authority, and the owner or occupant 
shall thereupon forthwith cause the well to be 
filled up or disinfected as the case may be. 

*' In place where there is a Municipal Coun- 
cil the term l>roper authority in this Kegula- 
tion means the Chairman of the Municipal 
Council." 

The first point taken was that the Chairman 
must prove that he is satisfied and that the 
evidence on which he is satisfied is that of a 
qualified Analyst or the notice is tdtra vires. 

In the present case all the prosecution has 
attempted to prove is that the notice was 
given to the aefendant and that he is the 
owner within the meaning of this Kegulation. 

The copy of the notice said to have been 
served on defendant purports to be signed by 
the Chairman and expresses the faci that he 
is satisfied from the wntten report of a quali- 
fied Analyst. 

N'o evidence has been tendered or given that 
the water analysed came from the well 
in question, nor has the Analyst's written 
^port been put in. 

The ground for the Chairman's order is that 
he is satisfied thht the water is so polluted as 
to be dangerous to the poublic health. 

If the Chairman is satisfied of this on the 
ground set out in the Kegulatiou, he can order 
the well to be filled up or disinfected* 

If the owner disobeys he is liable to punish- 
ment for breach of the Regulation. He may 
obey showing his acquiescence in the propriety 
of Uie order. 

If he disobeys, it then becomes incum- 
bent, in my opinion, on the Chttirman to prove 
to tbe Court that he has complied with the 
Regulation on a condition precedent to the 
exercise of the Court's penal coercive powers. 

To do this in the ordinary course of eviden- 
tiary procedure it would be necessary for the 
Chairman to appear and produce the Analyst's 
Report and state his satisfactiou with it. on 
oath. 

This would cause great inconvenience and 
demand on the time of the Chairman and is 
not absolutely essential. 

The Court accepts the signature of the 
Attorney-General or of a Police Offlctr under 
section 147 of the Criminal Procedure Code as 
evidencing their sanction to criminal pro- 
ceedings under certain sections of the Penal 
^ode and a copy duly certified by the legal 



keeper thereof of Municipal proceedings is 
evidence thereof under section 78 (5) of the 
Evidence Ordinance. 

I think, therefore, that a duplicate of tlie 
original notice marked A in these proceedings 
might well be received in evidence by the 
Magistrate to show the Chairman's satisfaction. 

A copy duly certified by the Chairman him- 
self or the clerk of the Municix)al Council I 
should also have no objection to receive in 
evidence. Proof also that a notice in the terms 
of A was duly signed by the Chairman of which 
a copy was produced to the Court and sworn to 
would also, in my opinion, be sufficient. 

If the Ahalyst is the Government Analyst 
his report is receivable in evidence under 
section 4U6 (3) of the Criminal Procedure Code. 

If he is not the Government Analyot his re- 
port should state that he is a properly quali- 
hed Analyst ; and, if so, it would be admissible 
under the Regulation itself to show the ground 
on which the Chairman was satisfied. 

I think, therefore, the Analyst's Report, duly 
signed by him, manifesting his qualification, 
should be put in evidence. 

In most oases it would not bo necessary to 
call either the Chairman or the Analyst ; but 
this might be done if required under and by 
analogy to the provisions in sub-sections 4 and 
5 of seoUon 406. 

The Analyst's Report must show that the 
water it refers to wus said to be taken from 
the well in question by identification of the 
vessel containing it. 

There must also be evidence that the water 
sent to the Analyst was in fact taken from 
the well in question. 

This is, I think, the most important require- 
ment under the Regulation, owing to the 
possibiiity of fraud or negligence on the pari 
of every subordinate person. 

At least three samples ought to be taken 
and the vessels coutaiuing them carefully 
sealed, marked, and idenUfied; one to be sent 
to the Analyst, one to be retained by the 
banitary Inspector who draws them, to be 
produced before the Court, and the other 
to be given, if required, to the owner or 
occupier. 

The Magistrate being satisfied that the 
Chairman has good reason from the Analyst's 
report or from the certificate of the Health 
Otticer to be satisfied that Uie water taken 
from an accused's well is so polluted as to be 
dani^erous to public health, must enforce the 
Chairman s decision, and I would hold, follow- 
ing my decision in 129 M. C, ColomlA), 9982, 
that the Chairman's decision so founded 
cannot be impugned. 

^.^o.^^jy ^a^^he Chairman's mere satiafac 
tion IS the only thing to be proved would oo^n 
out a dangerous avenue to injustice by way of 
negligence or chicanery, if not fraud. 

Again, a man is not to be punished unless 
It IS clear to the Court that he has disobeyed 
an order which the Chairman has made on 
the grounds permitted to him by law. 

On the first point, therefore, I must hold 
that the prosecution have not furnished the 
necessary proof to entitle them to sucg^d, 
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Following on this point comps the third 
rfliBfd by Mr. Bawa, viz, whether the option 
of deciding if the well is to be filled up or 
disinfected rests with the proper authority, 
i. o., the Chairman. 

In my opinion it was the intention 
«>f the Regulation to give the proper authority 
that option. 

It is absolutely necessary for the purpose of 
the Ordinance in the interests of the public 
safety that such arbitrary powers fehonld be 
within the province of the Executive Govfrn- 
ment and the Legislature has accorded to it 
jx>wer to make regulations for this purpose. 

It is incumbent, however^ that tney should 
be exercised wisely and with due regard to 
the rif?hts of property and persons. 

These powers cannot be conveniently exer- 
cised by the Governor and the Executive 
Council, and they are delegated to a Govern- 
ment Official occupying a responsible position 
as Chairman of the Municipal Council, in 
whose hands their exercise is looked for as 
attended with discretion and judgment. 

If the Governor with the advice of the 
Executive Council considered that a qualified 
Analyst or a Health Officer were competent 
persons to advise the Chairman as to whether 
the polluted condition of the water in a well 
was dangerous to public health, I must as- 
same that they are persons qualified and com- 
petent to advise the Chairman in eueh a 
matter. 

If they are competent, there is no danger to 
the public interest in acting on their simple 
advice or in giving tlie Chairman the option 
which, in my opinion, he was intended to 
have and has 

The second question raised, which comes last 
in the order oi my consideration of the whole 
matter, is (1) whether the defendant here is es- 
topped from denying the ownership which he 
originally impliedly admitted, and (2) whether 
he must not be deemed under the circum- 
stances to be the owner within the meaning 
of the Regulation. 

The delendant held his father's power of 
attorney while the latter was in England 
accepted the service of the notice and wrote to 
the Sanitary inspictor on July 2drd, in regard 
to taking samples in the Wfll without any 
oojection made that he wad not the owner. It 
was only upon the hearing of the evidence for 
the deience tlmt the detendaut raised the 
question of his liability. 

The prosecution acted on the belief that he 
was the owner in prosecuting him, and he has 
only himself to thank for the position he has 
bten placed in. I have some doubt, honever, 
it ihe law oi estoppel should be applied to 
the case of a person charged with a quasi 
eriuiinal oftencc, who is entitled, I thinK, to 
prove the truth if he can. 

As regards the second sub-point, it is said 
that there ib no aetinition of owner in the Or 
dUiunce land ar^ULd for the defence that this 
Court Mill nut cxieud the meaning of the word 
b(»yond that implied by dominm under the Ro- 
man Dutch law. 

On the other hand, Counsel for the prosecQ- 
tiun argues that the mec»uing should be 
yjerivcd irom analogy from that given to it ip the 



English or Ceylon Public Health Acts, and re- 
lied on oei-tain dictn in Maxwell on his {Inter- 
pretation of Statutes. The Regulations, like 
Ordinances, are not to be construed so as to fur- 
nish chance of escape and a means of evasion 
(Vaxweil, p. 405) and the evident meaning 
should be given when needful to effectuate the 
intention of the Legislature. 

While the defendant's father was in England, 
the defendant collected the rents and managed 
the property on which the well was situated 
and was for the time being acting as its bene- 
ficial owner. 

To allow him to evade the responsibility 
connected with the sanitary management of 
the propter ty on the ground that he was merely 
de facto and not dejure owner would, I think, 
be inconsistent with, if not contrary to, the 
intention of the framers of the Regulation. 

To hold the contrary would give a patent 
means of eva<iion to a permanently non-resid- 
ent owner, whose property was managed by a 
duly authorised attorney. 

I therefore hold that a person in tho position 
of the defendant as regards property must be 
deemed to be an owner for the time being 
within the meaning to be assigned to that 
word under the Regulation in question. 

In my opinion. theiefore,lthe appellant must 
succeed practically only on one potnt— the 
first point raised by Mr. Bawa. 

The Saintary inspector Davidson has sworn 
here that he served the notice on the defejid- 
ant; but that can hardly be so as it is in the 
record and it is not in evidence that he 
returned it. He intended to say no doubt that 
he served a document of which A is a true 
copy on the defendant, but he omitted to state 
that the document he served was in fact signed 
by the Chairman. 

There is no proof here therefore of the Chair' 
man*s satisfaction. Saintary Inspector d*' 
Silva does not cure this by saying that th^^ 
notice was issued by the proper authority. The 
notice further does not identify the Analjrst. 

I shall therefore direct that the conviction 
be quashed for want of proper proof. 



Presmt: MIDDLETON, J. 

30th August, 1907. 

The King vs. Vellupillai Tambimuttu. 

116 ... D. C. (CR.) Jaffna ... 2167 

Fraudulent alienation —by debtor b^ore acttoH— 
Freeumpt ion — onus, 

Whwe the accused (jranted a promissory-note to tfif totn 
plainant. and yave some Title deeds of sotne pro* 
perlies as collateral security^ andwiwre tivodaf/S' 
he/ore action was brought on the note ho trans- 
ferred ihe properties to his sister, and pleaded 
in the action that tfie note was a forgery, but it 
was found that the note was genuine. 

Held,— i/iaf a strong presumption of a fradulent in- 
tention to prevent the properties in question 
being taken in execution of a future decree is 
raised, which could only be rebutted by proof on 
tlie part of tJte accused that lie did in fact 
possess neither pro^yerty which could be taken l/f 
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The facts of the case are these:— The ac- 
cused made a promissory-note in favour of 
one Appukutti Kumarasamy on the 12th 
June, 1905, for K140. With the note he handed 
to Kumarasamy a donation deed in his favour 
for certain lands. Kumarasamy put the note in 
suit in C. R. Point Pedro 10564. The plaint 
was accepted on the 26th March, 1906. On 
the 24th of that same month the accused con- 
veyed all tlie properties mentioned in the 
donation deed to his sister. A portion of the 
consideration was paid in the presence of the 
Notary. The accused filed answer in the 
Court of Requests case and denied the mak- 
ing of the note. At the trial the plaintiff 
closed his case and it was postponed for the 
defence. The accused did not go to Court 
again and judgment was entered for the plain- 
tiff, who issued execution and seized one of 
the properties mentioned in the deed of dona- 
tion. The accused's sister preferred a claim, 
which was upheld, and the plaintiff brought 
an action under section 247 of the Civil Pro- 
cedure Code. That action was pending. In 
the meantime he prosecuted the accused 
under section 233 of the Penal Code on a 
charge of fraudulently transferring his land 
to prevent the same from being taken in 
execution of a decree which he knew to be 
likely to be made in a Court of Justice. The 
accused was committed to take his trial before 
Ihe District Court. 

The District Judge, in the course of his judg- 
ment, after setting forth the facts, said: ''The 
accused has not surrendered any other pro- 
perty for seizure and sale. He has not made 
any offer to pay the amount of tlie decree 
entered against him in case No. 10564. He 
prefers apparently to run the risk of being 
sent to jail. All this would show and in 
fact proves conclusively to my mind that the 
transfer in favour of his sister was a fraudu- 
lent one." The accused was convicted and 
sentenced to six months' rigorous imprison- 
ment, and he appealed. 

Bawa (Kanagasabhai and Wadsworth with 
him) for accused-appellant. 

Akdar, C.C. for the Crown. 

MiDDLETON, J.— The question raised in this 
case wad wlietuer the eviaeuce proved that the 
aefendant had fraudulently transferred some 
property intending thereby lo pie vent it being 
iaken in execution oi a decree which he knew 
to be likely to be made in a civil suit against 
him. (bection 203 of the Ueyion I'enal code,) 

Tn© defendant had given a promissory note 
to the compiaiuaut aad at the same time 
deposited with him wUdt was in tact the title 
deed of his properties m a lurther security. 

Subsequently he obLamed a copy of this 
title deed irom the Kegutrdr on the plea that 
It was not to be luuud and traudtV rred all the 
properties m it to his sisier. 

The Notary who executed the transfer de- 
posed that part of the purchase money was 
paid in his presence. 

It was contended by Counsel for the ap- 
pellant, quoting 2 Biu»vne, pages 2U6 and 3oj, 
that fraud had not been proved by the prose- 
cution, Uiat the accused had no other property 
and that it was incumbent on the prosecu- 
tion to prove this, which they might have 
dQUe by proof of the statement made by him 



upon examination under section 219 of the 
Civil Procedure Code. 

There was a further element in the case 
relied on by Counsel for the Crown, i.e., that 
the accused had in the civil suit alleged in his 
answer that the promissory note was a forgery. 

As regards the proof of the examination of 
the accused under section 219 1 do not think 
it could be objected to unless the examinee 
had been compelled to answer questions which 
tended to criminate him undtr section 132 of 
the Evidence Ordinance. 

I think, however, that if the learned Judge 
believed, as he had reason on the evidence to 
believe, that the accused falsely alleged that 
the promissory note was a forgery, and 
secondly that the accused had fraudulently 
deprived ^the complainant of the collateral 
security which he had purported to deposit 
with him, that a strong presumption of a 
fraudulent intention to prevent the property 
in question being taken in execution of a 
future decree is raised which could only be 
rebutted by proof on the part of the accused 
that he did in fact possess other property 
which could be taken in execution of this 
decree. The accused has not proved this. 

The .evidenccg also does not [show that the 
whole of the purchase money was paid, and 
the vendee is the accused's sister. 

I tihnk, therefore, there was ample evidence 
from which the learned Judge was justified 
in inferring that the transfer had the fraudu- 
lent intent laid in the indictment and I dis- 
miss the appeal. 

Subsequently to my pronouncing my de- 
cision in this case, and i before it passed the 
seal of theCouri, I was applied to by Counsel 
for the appellant tiiat he might ascertain if in 
the event of the payment to Appukutti 
Kumarasamy of the whole of the money due 
by the accused to him 1 should be disposed to 
make any reduction in the sentence. 

I informed Counsel at the time *that I 
declined to be a party to any bargain, but that 
if the money was paid into Court I might con- 
sider whether some revision of the sentence 
might not be made. 

The gravamen of the charge on which the 
man is convicted is the deprivation by him of 
the complainant of the money lawfully due on 
a promissory note, and in my opinion if an 
accused does make reparation by repayment 
that is a just and proper ground for the Court 
considering whether or not some mercy could 
not be extended to the accused. In this case 
I understand from both the Counsel concerned 
for the complainant and accused, that the 
entirety of the debt due by the accused has 
been paid into this Court. 1 feel therefore, 
disposed under the circumstances to grant 
some remission of the punishment y&cy pro- 
perly inflicted by the District Court. 

My attention has been called by Counsel for 
the Crown to the difficulty of proving a case 
of this character. It is possiole that such 
difficulty exists and that many frauds of a like 
nature are effected without any punishment 
being meted out to the offenders, 

1 shall, however, exercise my powers in that 
behalf in this case and reduce the senteag^ ^ 
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one of 3 month's rigorous imprisonment, being 
one half of tlie original sentence inflicted on 
the accused . 

The money will be forwarded ta the Court 
of Requests of Point Pedro to be handed to the 
party entitled. 



Present-MlDDhETOJ^ J. 

13th September, 1907. 

Kanappan vs Kanapthypillai. 



49 



C. R Batticaloa 
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Mortgage — Bights of persons not parties to the con- 
tract — Asngmnent—Boman Dutch Law. 

Where K borrowed so?ne ynonetj from T on a mort- 
gage bond and promised to pay the amount to 
TjOrifT should die without receiving payment 
to Cy and where an assignee of C »uea K on the 
mortgage bond. 

'OELD—That neitJier C nor his assignee could main- 
tain an action against K inasmuch as C was 
no party to tlie original contract. 

nv^laH—That tJiere is nothing to prevent a person 
stipulating for payment to a third party in a 
contract, out the person to sue on the contract 
must be a party to it or^ in a case of decease, 
his legal representative. 

The defendant in this case borrowed from 
one Theivanaipillai a sum of RGO and promised 
to pay the amount with interest to Theivanai- 
pillai, and in the event of her death before the 
payment of the debt, to pay the amount to her 
grand- daughter, Sinnatchy. The defendant 
hypothecated her property with the said 
Theivanaipillai. The latter died in August, 
1900, and Sinnatchy assigned the mortgage to 
the piesfiit plaintiff, and this action was 
brought to recover the amount due on the 
mortgage bond. The defendant denied his 
liability to pay to the plaintiff, and one of the 
issues framed at the trial was whether the 
action was maintainable. The Commissioner 
of Requests (Mr. G. W. Woodhouse) dismissed 
the plaintiff's action, holding that the action 
must fail as Chinnachi's position (and there- 
fore thp plaintifl'a) was merely that of a bene- 
ficiary and as such she had no locus standi in 
the case and that the only way she could 
enforce her right was through Theivani'a legal 
representatives. The plaintiff appealed. 

Prins for appellant 

Bawa for respondent 

MiDDLETON, J.— In this case the plaintiff's 
action has been dismissed on the ground that 
as his assignor had no right to sue the defend- 
ant on the mortgage bond in question in this 
action, he the assignee, could similarly have 
no such right. 

The case was decided on the authority of 
TwEEDLE vs Atkinson (3O Law Journal, 
Queen's Btnch, p 266.) 

I have carefully read through that case and 
think it is authority for holding that an action 
cannot be brought by a person with whom a 
contract is not made. As Crompton, J., says it 
would be monstrous to hold that a man was a 
party to a contract for one purpose and not for 
another, so that he might be liable to sue 
without being liable to oe sued. 

The contract here is one, however, in the 
scope of a mortgage bond on land which would 
be governed by the common or Roman Dutch 
Law> 



According to Grotius 3, 3, 37 (Herbert) a 
person may also stipulate or accept a promise 
whereby something is promised to be given to 
him or a third person in which case the pro- 
missor has his election to whom he will pay, 
although the third person may not claim 
because in general no one can acquire a jus in 
Pertonam by means of another. 

Vander Linden 1, 14, 3, supports his view, 
while VanLeewen Vol ii p 17 (Kotze's trans- 
lation) d'ssents from it. 

Voet 46, 1, 3, and Groenewegen ad s. 19, 
Codex de Indt. Stipul, and Vinnias ad s. 4. 
Instit DE Inutil Stipulat, n. 3, all seem to 
go as far as holding that a person can as well 
promise snd contract for another as for him 
self (Pereira Vol ii p 4 8.) This seems to involve 
an opinion that a person not a party to a 
contract might sue on it. 

Following the viiws of tho majority of the 
jurists I hoi i that there is nothing to prevent a 
person stipulating for payment to a third par^y 
in a contract. 

Tho person however to sue on the contract 
must be a party to it as against whom the 
promise to pay to a third party has been 
broken, or, in a case of dfcease, his legal 
representative. 

The plaintiff in this case is no more a party 
to the contract than his assignor was, and has 
therefore in my opinion no right to sue. 

I would, therefore, afhrm the judgment and 
dismiss the appeal with costs. 



Present: MIDDLETON, J. 

16th September, 1907. 
Arumugam vs. Vaitilingam. 



P. 0. Jaffna 



43073 



Application for revision — AMdavit — Stamps^ 
Sections 356, 857 Criminal Procedure Code. 

An a^davit filed in support of an application for 
revision under section 356 of the Crifninm Procedure 
Code requires to be stamped. 

This was an Application to the Supreme Court 
for revision under sections 366,867 of the Crimi- 
nal Procedure Code. The applicant filed a peti- 
tion and supported the statements therein by an 
affidavit. The affidavit was not stamped. The 
Registrar of the Supreme Court noted tiiat the 
Criminal Procedure Code made no provision 
for a motion for revision to be supported by 
affidavit and that as it was not an affidavit 
which was "required or authorised by law" to 
be made in a criminal matter it required to be 
stamped and listed the application to be 
mentioned in the Supreme Court on the ques- 
tion of the stamp. 

Bawa for applicant, 

Akbar, C C, for the Crown. 

Middleton, J.— An affidavit has been tendered 
by a p;.rty-applicant seeking revision of an 
order made by a magisterial court under 
section 357 of the Criminal Procedure Cod^ 
That affidavit is unstamped and it is contended 
on behalf of the Attomey-Gpueral that it can- 
not ha received iu evidence without a stamp 
owing to the provisions iu schedule 3 part 1 
of the Ordinance No. 3 of 1890. The objection 
to it is that, although it may be an affidavit 
made in a criminal matter, yet it is not an affi- 
davit which is required gr authoriaed to h^ 



Digitized by 



Google 



LEADER LAW REPORTS 



25 



made in a criminal matter. On the other hand, 
for the applicant, supporting the affidavit, it is 
contendea that the affidavit is reqaired for the 
purpose of founding the application in revision. 
1 am informed by the jfo'gistrar, who is the 
legal custodian of and authority with regard 
to the practice in this Court, that affidavits of 
this description are invariably required to be 
stamped, and following the rule that *'cursus 
cuRiAB B8T LBx cubiab" I should be inclined 
to hold that this affidavit did require a stamp. 
On lookingjhowever, to the provisions in the 
schedule the words ''required or authorised 
by law'' appear to me to involve a direction of 
the statute law, that only these affidavits in 
criminal matters which the Legislature requires 
or authorises to be made are exempt from 
stamp duty. It is not contended here in sup- 
port of the contention that this affidavit needs 
no stamp, that the statute law either requires 
or authorises it to be made on an application 
like the present, and I must hold in favour 
of the contention of the Grown that this affi- 
davit must bear a stamp, 

Pre$tmt: MIDDLETON, J. 

10th September, 1907. 

OoiLVY vs. Carupbn. 

396 ... P. O. Kandy ... 10369. 

Labour Ordinance 11 of 1865— Quitting service 
without Twtiee — wages set off against advances — 
express assent of cooly necessary. 

M'here a cooly was cJtarged with (flitting the ser- 
vice of his employer without notice or reasonable 
cause tinder section 11 of Ordhiance 11 of 1865 and 
where the defence set up woe that the wages were 
overdue for 60 dam, but it was proved that those 
wages were set off agaifist advances made to kan- 
gang on account of the cooly, 

Hbld. — Thai in every case where any appro- 
priation of wages is -made either speciUcally with 
consent or ae of right under sub-section 3 of section 6 
of Ordinance i3 0/1889, the individual cooly should 
ae a nuUter of equity and fair dealing be made 
personally acquainted with the specific proposals of 
the Superintendent y ami have his opportunity of 
assenling or objecting. 

Proof of his indubitable consent is indiapenaable 
aTid where that is wanting, the cooly had reasonabel 
grounds for quitting service without notice. 

Iq this case the accused an Indian cooly 
was charged with quitting the service of his 
employer M. J. Ogilvy of Nilambe Estate. 
The defence was that his wages for March 
were overdue for over 60 days, and that his 
desertion in June was justifiable under section 
6 of Ordinance 13 of 1889. According to the 
complainant all the coolies in the estate 
were told that the wages for March would be 
set off against advances, and that those 
who wanted their wages to be paid must 
give in their names, but that the ac- 
coaed who was present did not give 
in his name, and consequently his wages 
for March were taken to advance account. 

The accused did not give evidence on; his 
own behalf. The learned Magistrate held 
that the wages for March were set off against 
advances with accused's consent and sen- 
tenced him to three months' rigorous im- 
prisonment. He appealed. 
H. A. Jayawardenb for accused-appellant. 
VanLanobnbkko for complainant-respon- 
d«at. 



0. A. V. 

MiDDLBTON, J.— This was an appeal from a 
conviction for desertion under section 2 of 
Ordinance 16 of 1905 or for quitting service 
without leave or reasonable cause by a cooly. 

The defence set up was that he had reason- 
able cause to leave the prosecutor's service 
inasmuch as his wages were 60 days overdue. 

The defendant left service on 8rd June and 
his wages for March had not then been paid, 
but it was alleged by the complainant that 
with defendant's consent his wages for that 
month had been appropriated to the part 
payment of a debt alleged to be due by the 
defendant to the head kangany and that by 
such agreed appropriation his wages for March 
must be considered as paid. 

In the case of Scovbll vs. Mooebmmah (9 
N.L.R. p 83), my brother Wood Renton held 
that the cooly who claimed reasonable cause 
for quitting service on the ground that 60 cents 
of her wages were overdue and unpaid for 
upwards of 60 days was not justified in so 
doing inasmuch as he had impliedly assented 
to the adjustment of her indebtedness to the 
kangany by the Superintendent's appro- 
priating her wages to the payments without 
demur and left the estate without making 
any claim for the balance due to her 
and did not come forward at the trial 
to give her version of the matter. There 
the appropriation was made in virtue 
of sub section 3 o! section 6 of Ordi- 
nance 13 of 1889 which, imperatively ordains 
the debit to be made. I think also it was clear 
there that the defence was a mere specious 
one. 

Now I have no' doubt that an Indian cooly 
like any other human being not under dis- 
ability may consent to his wages or pay being 
appropriated to the payment of any debt he 
likes or even given away if he wishes. 

Under section 6 sub-section 3 of Ordinance 
13 oi 1889 the employer has power to debit the 
cooly without his consent with the amount of 
all advances of money made to him and with 
the value of all goods^ clothes or other 
articles supplied to him during the period 
of service for which his wages are com- 
puted and which the employer is not 
liable at law to supply at his own expense, 
when computing the amount of wages due to 
him for any period of service. 

Now in the present case I understood it was 
admitted that the debt against which the 
defendant's wages were appropriated did not 
fall under the amounts specified in sub-section 
3 and therefore it could only be appropriated 
with the cooly *8 consent. 

It was certainly not proved that it wAs a deb^ 
which came within the terms of that sub' 
section. 

The question, I think, is whether in th® 
present case the cooly's consent appears t^ 
have been so clearly obtained to this specifi^ 
appropriation that he cannot now deny that h^ 
was well aware that his wages for the month o' 
March, had thereby been paid and consequent- 
ly had no reasonable cause for quitting service 
without leave and was therefore criminal- 
Iv liable. The evidence as to the 
defendant's consent to this appropriation wa« 
that Mr. Ogilvy who stated that it W«Q \lt\% 
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custom of the estate to pay two months' wages 
and then take one month into . advance 
accoant. 

The coolies were asked on the 3rd April by 
the tea-maker and on the 5th and 8th April by 
the kanakapulle in the presence of Mr. Ogilvy 
who anderstands Tamil whether they wanted 
their pay. The accnsed who was present 
did not give in his name. Consequently his 
wages for March were taken to advance ac- 
count. 

There is no evidence to show that the de- 
fendant consented to the specific appropriation 
now relied on or that anything was done to 
stamp that fact as an accomplished agref ment 
on the mind of the cooly which he could not 
nfter wards deny. 

The man was not called up nor spoken to 
personally about the appropriation nor asked 
if he consented nor was he subsequently told 
that such a specific appropriation had been 
made and entered in the estate accounts. 

As a matter of fact, it should not be done, 1 
think, until the man's consent is clearly 
obtained. ; 

I think also it would be extremely dangerous 
to carry the doctrine of implied assent to the 
extent demanded in this case. 

It seems to me, therefore, that the defendant 
had no sufficient reason to suppose that with 
his consent his wages had been specifically 
appropriated by his employer to the head 
kangany*8 debt. 

If he had no sufficient reason to think this 
in my opinion he cannot be held criminally 
liable for quitting service without reasonable 
cause. 

It may be said that he had at any rate 
reason to suppose that his wages would be and 
were set ofi' against advances ; but in my 
opinion until the man personally and individu- 
ally was called upon and acquainted with the 
proposals of the Superintendent he has reason 
for saying that he did not consent to the 
appropriation in question where such consent 
is required. 

In my opinion in every case where any 
appropriation of wages is made either specific- 
ally with consent or as of right under Sub- 
Section 3 of Section 6 the individual cooly 
should as a matter of equity and fair dealing 
be made personally acquainted with the 
specific proposals of the tjuperintendent and 
have his opportunity of assenting or objecting. 
Proof of his indubitable consent in a case like 
the present is in my judgment indispensable 
and should be provided for accordingly. 

The defendant here was not called as a 
witness to give his version but I do not think 
the evidence given by Mr. Ogilvy required him 
to do 80, 

In my opinion this conviction must be set 
aside and the defendant discharged on the 
ground that it is not proved that he consented 
to the specific appropriation of his wages for 
March so as to preclude him from setting up- 
the defence that he had no sufficient reason to 
believe his wages for that month were paid 
and therefore that he was entitled to quit 
ptrvice without leave. 



It is not necessary under the circamstances 
to consider the question of the defendant's 
minority. 



Present : Middlbton J. 

11th September 1907. 

Hutchinson vs. Wbllisamy. 

436. P. C. Matale 28878. 

Master and servant — Quitting service without 
•notice — wages set off against wages of watchert^^ctm' 
sent necesaary. 

Where a Kangany had lost most of his coolies and 
watchers were placed with the consent ot the Kangany 
over the remaining coolies and the wages of those 
watchers were set off against the wages due to the 
Kangany in a prosecution against the Kangany for 
quilting sernce without notice. 

HELD.—TAa/ tJie Kangany was justified in quitting 
service as it was not specifically proved that the de- 
duction for the watchers' wages was made from 
the accused's wages with his consent and that the 
accused had reason to believe that his wages were 
ov ^ due for over 00 days, 

OoiLVT VS. Kabupbn (P. 0. Kandy 10369. 
10th September 1907) followed. 

In this case, the accused was head kangany 
of Cattaratenne £state and as some of his 
coolies had left the estate, the Superinten- 
dent C. T. Hutchinson with the consent of the 
accused placed watches to watch the accnsed 
and his other coolies from leaving the estate. 
The wages of these watchers were set off 
against the accused's wages for March. The 
accused quitted service on the 22nd Jnne and 
he was charged with quitting service withoot 
notice and fined H30. It was contended for 
the defence that there was no proof that the 
accused though he consented to have watchers 
did not consent to have their wages set off 
against his wages. The accnsed appealed. 

Wadsworth for accused-appellant, A. St V. 
Jayawardene for complainant-respondent. 

0. A.V. 

Middlbton, J.— In this case the accnsed a 
kangany, has been convicted under Section 11 
of Ordinance 11 of 1865 for quitting service 
without leave or reasonable cause. 

This section has been re-enacted with a 
slight and important addition as to the for- 
feiture of wages by Section 2 of Ordinance 16 
of 1865. 

The point now raised before me is similar to 
that raised in 395 P. O. Kandy 10369 (Ogilvy 
vs. Oarupen) where I have discnssed the 
question at some length. 

The facts here are that the accused as head 
kangany was said to owe the Estate Rs 1,400 who 
had lost most of his coolies on the Estate and 
watchers were appointed by the Snperinten* 
dent to watch him and his coolies and prevent 
their running away, 

The accused quitted service on the 22nd of 
June and wages for April were paid on 12th 
June. 

His wages for March were not paid to him 
but were after deducting the watchers' wages 
taken into advance account. 

The Superintendent stated that abont ten of 
accused's coolies left the Estate without 
notice and with aceased*8 consent that he pat 
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on watchers to watch the remaining coolies 
and that accused objected later. 

That in March accused earned Ks 10 03 as 
wages which amount was set off against 
advances with the consent of the accosed. 

The accused who also was apparently not 
allowed to leave the estate. 

I have carefully perused the evidence taken 
by the Magistrate and I can nowhere find that 
the Superintendent says that the accused con- 
sented to the cost of the watchers being 
deducted for his wages. 

It is true he says that he put a watcher with 
accused^s consent but not that accused con- 
sented to have the watchers' wages set off 
against his own. 

This appropriation is not one which the 
Superintendent is entitled to make under 
sob-section 6 of section 8 of ordinance 3 of 
1889 without the cooly's consent. 

£ven if the statement of the Superintendent 
may be held to imply that the accused 
consented there is no evidence of the time and 
and place when and where and under what cir- 
cumstances his consent was obtained, and if 
this were a Oivil action in which the Superin- 
tendent had set up an agreement to allow a 
set-off he was desirous of enforcing. I do not 
think that there would be sufficient prima 
FACiB evidence of it to warrant the Court in 
calling on the defence to rebut it. Beyond the 
tioperintendent's sutement there is no other 
evidence. 

The defendant was not I think, therefore 
called upon to rebut what was stated by the 
»nperin(;endent. 

It is not in evidence that during the period 
of service for which wages are allegea to be 
due he had received auy further advances 
which might be deducted under sub-section 6 
of section 3. 

I must therefore hold following my judgment 
in 395 1:'. O. Kandy 10369 (Ogilvy vs. Carupen) 
that inasmuch as i& m nut proved that the 
deduction for tbe watchers' wages was made 
from the defendant's wages with his consent 
the defendant had suthcieut reason to believe 
that his Wbges for Marcu had not been paid so 
as to entitlt) him to quit service withoui leave 
on the ground of reabonaOle cause. 
Conviction must therefore be set aside. 

Preaent : HUTCHINSON, C.J., MIDDLETON J., 
AND WOOD KENTON, J, 

25th September, 1907. 

MUTTIAH ChETTY VS. DiNOIltl AMMA AND AnOTUEB. 

9 .. C.R. Kandy .. 3626 

Kandyan Law — married woman under the age of til 
yeara — irvmor, 

A Kandyan woman under tlie age of /^ years does 

not attain majority by marriage. 
Under the Kandyan law a minor attains majority 

only on reaching tlie age of 21 years. 

Where a Kandyan wife under tJhS age of 21 years 
joined with her hu^bajul atul miide a promissory 
note, 

^siiD^That th€ wife u-ns uot liable on the twte, 

Uyandena Ukku vs. Aruttuuhireija (liO, D.C\ Kuru* 

negallcy June '-^2, Ib'J'^y, ^Judikr p ll'J) and Van- 

(lerstraaten ^ 20lj followed. 



In this case the plaintiff sued defendants, 
wife and husband, upon a promissory note 
made by them in favour of one Kannappa 
Ohetty and endorsed by him to plaintiff. 
The 2nd defendant did not contest the case, 
but the 1st defendant bled an answer to the 
effect that she signed the note at the request 
of her husband and that at the time she was 
a minor under the age of 21 years. The 
learned Commissioner of Requests (Mr. J. U. 
Templer) dismissed the action against the 1st 
defendant holding (1) that under Kandyan 
law a minor is protected from the evil effects 
of contracts entered into by such minor during 
his or her minority, (2) that such contracts are 
void in law, (3) that a Kandyan husband 
joining with his wife in any contract does not 
legalise such void contracts. The plaintiff 
appealed and the case came on for hearing 
before Wood Renton J, who directed it to be 
listed before the Full Court. The case was 
argued on the 26th July, 1907, before Hutchin- 
son, C.J., Middleton and Wood Renton. J.J. 

H. A. Jayawardbnb for appellant. 

Bawa for respondent. 

0. A. V. 

Hutchinson, O.J.— The question is whether 
a Kandyan woman who marries under the age 
of 21 becomes by her marriage capable of 
entering into and binding herself by a contract, 
although she is still under 21. 

The plain tiff sued the defendants, husband 
and wife, on a note made by them : the Com- 
missioner dismissed the action as against the 
woman on the ground that she was under 21 
at the time when she gave the note. 

By Ordinance 7 of 1865 all persons are to be 
deemed to have attained the legaJ age of majo- 
rity on attaining the age of 21, ana no person 
shall be deemed to have attained the age of 
majority at an earlierperiod, any law or custom 
to ihe contrary notwiihstaudiug ; but nothing 
shall prevent any person under 21 from attain- 
ing his majoiity at an earlier period by oper- 
ation of law 

The intention of this appears to have been 
to abolish any local law or custom hxing any 
other age than 21 as the age of majority, out 
without prejudice to any rule by which a per- 
son may, on the happening of any event, attain 
majority by operation oi law irrespective of 
his age,— Qoubtless referring principally to the 
tuie of Roman Dutch Law prevailing in tl>e 
non- Kandyan Provinces that a woman attains 
majority by operation of law on her marriage. 

The appellant contends that the rule that 
marriage confers majority was also a rule of 
Kandyan Law. This contention is however 
opposed to the decision of Creasy, C. J., and 
Lawson, J., given in 1871 and reported 
in Vanaerstraaieu p 251, which Uecision. was 
loiiowed by Laurie J. and Browne J. in a case 
reported in Modder p 119. The appelianti 
however, asks us to overrule these decibious on 
the ground that the Court in those cases over* 
louked or dia not give effect to the enactment 
ol Section 5 ol Oraiuauce 5 of 1652 that **where 
there is no Kandyan law or custom having the 
force of law applicable to the decision oi any 
matter or queution arising for adjudication 
wittiin the Kdnuyun provinces, for the decision 
of which other provision is not herein speciuUjf 
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made, the Conrt ehall in any such case have 
reooarae to the law as to the like matter or 
qneation in force within the Maritime pro- 
vinces, which is hereby declared to be the law 
for the determination of such matter or 
qnestion." 

The argument apparently is that, if there is 
no Kandyan law or custom whereby marriage 
confers majority, the law of the Maritime 
provinces on that point mast be adopted. Bat 
the Kandvan law was that a person attained 
majority by attaining the age of 21 and that he 
did not attain majority by marriage : so that it 
cannot be said that there was no Kandyan 
law or eastern applicable to the decision of 
the question. 

In my opinion the appeal should be dis- 
missed with costs. 

MiDDLBTON, J. This was an action on a 
promissory note made by the defendants- 
husband and wife— in favour of Kannappa 
Ohetty and endorsed by him to the plaintiff. 

The husband— the 2nd defendant— did not 
contest the case, but the 1st defendant the wife, 
pleaded that she signed the note at the request 
of her husband and at the time she did so she 
was a minor under the age of 21. 

The learned Commissioner of Requests gave 
judgment against the 2nd defendant, but 
dismissed the case against the 1st defendant 
on the groand that she was a minor at the 
time of the contract. 

It was admitted that the let defendant was 
a Kandyan minor at the time of the contract 
and the sole question for our determination on 
this appeal of the plaintiff is whether a 
Kandyan woman attains majority by marriage. 

The argument for the appellant was that as 
the Kandyan law is silent as to tlie effect of 
marriage on majority the case would be 
governed by the Boman Dutch Law under 
section 5 of Ordinance 5 of 1852 ; also that as 
paberty under the Kandyan law was the age 
of majority, the fact of marria^^e would imply 
f uberty and so majority which would thus 
oome about by operation of law. 

In Dbbrasbkbrb vs. Goonbsakara bt al 
(the Appeal Ck)urt Reports p 135) it was laid 
down that by the common law of Ceylon 
majority was conferred on a woman under 21 
years of age by marriage. 

The age of 16 according to Sawer (page 2 of 
Perera*s Armour) was the age of majority for 
male and female Kandyans. 

Ordinance 7 of 1805 made 21 years the age of 
majority for all persons in Ceylon any law or 
custom to the contrary notwithstanding except 
as herein after provided, and the proviso 
was that nothing herein contained shall extend 
or be construed to prevent any person under 
the age of 21 years attaining his or her majority 
by operation of law. 

This could refer no doubt to the Roman 
Dutch liaw as to marriage and the grant of 
Vema jEtcdU by the Governor. 

In the Kandyan law no trace is to be foaod 
to the effect of marriage on majority as was 
stated by this Court in the case reported at 
page 251 of Vanderstraaten. 

This case was decided in 1871 and it is 
difficoU to believe that the lelirned Judges who 



decided it overlooked section 5 of Ordinance 5 
of 1852. 

In the case of Utandbna Ukku vs. Abumb- 
DURBTA (146 D. C. Knranegalle, Supreme 
Court minutes. June 22, 1896) reported in 
Modder p.p. 119*120, Laurie J. and Browne 
A. P. J. in 1898 apparentlv followed the 
ruling in the case reported in Vanderstraaten. 

No case has been cited to us in which it has 
been held that the Roman Dutch Law applied 
to the case of a Kandyan minor wife. 

I do not think, therefore, that after the lapse 
of upwards of 35 years we ought to disturb 
what has apparently been considered to be the 
the law )n this point. 

I am not prepared to follow the learned 
Commissioner of Requests in his reasoning as 
regards the equitable jurisdiction of the Court 
of Requests, nor the argument of the learned 
Counsel for the respondent in reference to 
section 502 of the Civil Procedure Code for the 
reasons given by my brother Wood Rentou in 
his judgment which I had the advantage of 
perusing. 

I think, therefore, that the appeal should be 
dismissed with costs. 

Wood Rbnton, J.— The appellant sued the re- 
spondent, a Kandyan married woman, and her 
husband, as indorsee of a promissory note 
made by them in favour of one Kannappa 
Chetty. The husband did not contest the 
claim ; and the only question before us on 
this appeal is as to the liability of the respond- 
ent, who was married and under the age of 21 
at the date when the note was signed. 

The learned Commissioner of Requests has 
held (1) That the case is governed by Kandyan 
Law and not by the Roman Dutch Law and 
that under the Kandyan Law the contract 
of a minor wife is void and incapable of being 
legalised by her husband's adoption or rati- 
fication of it : (ii) That even assuming that the 
Kandyan law were silent on the point the 
Roman Dutch Law— (section 5 of Ordinance 5 
of 1852 to the coutraij notwithstanding)— 
ought not to be applied, since it would de- 
prive the Court of Requests of its '* equitable 
jurisdiction" to protect the property of a 
minor. I am not prepared to follow the 
learned Commissioner on the latter point. It 
may well be— and I think it would be— the case 
that, where money is recovered on behalf of a 
minor through the agency, and with the as* 
slstance of a Court of Requests, that Court 
would be entitled to see that the money so re- 
covered was properly applied for the minor's 
benefit. But I am not aware that Courts of 
Requests possess any ** equitable jurisdiction " 
over the property of minors : and they certain- 
ly possess no jurisdiction of that kind which 
would empower them to decline to apply any 
positive rule of statute law. 

The questions whether the case is governed 
by the Kandyan or Roman Dutch Law, and if 
by the former, what the rule, laid down by 
that law, is, are more difficult. It is clear, of 
course, that, if the Roman Dutch Law govern* 
ed the case, marriage confers emancipation. 
(Dbbvasbkbra vs. Goonbsakara (1903) A.C.R. 
135): and also— to put aside at the outset a 
preliminary argument suggested by Mr. 
Hector Jayawardene on behalf of the appellant 
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—that section 602 of the Civil Procedure Code 
throt?s no light on the problem we have now 
to solve. Section 602 merely provides that 
marriage, inter alia, confers majority for the 
purposes of the chapter of which it forms part 
and which deals with actions by and against 
minors and persons under other qualifications. 
The only enactments, really relevant, are 
Ordinance 5 of 1862 section 6 which introduces 
Koman Dutch Law as the law to be applied 
to the decision of any case arising for adjudi- 
cation within the Kandyan provinces, where 
the Kandyan law is silent, and Ordinance 
7 of 1865 which makes the age of 21 the age of 
majority throughout the Colony (section 1) 
with a saving cIhush (section 2) in favour 
of the attainment of majority by operation 
of law. 

It is admitted by Mr. Jayawardene that 
there are two direct aecisious against liim 
on the question at issue in this case. In D. C. 
Xandy 63972 (1871) Vanderstraaten D. C. 
p. 251, Creasy C. J. and Lawson J. set aside 
a bond executed by a minor married woman 
during marriage on the grounds that (1) prior 
to Ordinance 7 of 1866, the age of majority by 
Kandyan law had been 16, but there was "no 
trace of any Kandyan law by which marriage 
before 16 was held to confer majority by 
operation of law," and (ii) therefore, as section 
2 of Ordinance 7 of 1865 could not apply, 
section 1 must be taken to have substituted 
21 for 16 as the legal age of majority through- 
out the Kandyan provinces. 

In Uyandkna Ukku vs. Yatawila Aru- 
MEDURBYA (146 D. C. Kuruuegalle, Supreme 
Court Min June 22, 1898) wnich strangely 
enough is only reported in Modder (pp 119-120) 
Laurie J. and Browne J. set aside a deed of 
lease by a minor wife on the same grounds. 

Mr, Jayawardene invited us, however, to 
rtview these decisions. He contented that, 
in both cases, the Court had lost sight of the 
provisions of section 5 of Ordinance 5 of 1852 
as to the application of Koman Dutch Law 
where Kanoyan law was silent, and further 
that, if Kandyan law was not to be regarded 
as silent on the point, it recognised the 
contractual capacity of the wife in such a case 
as the present. 

I do not think that either branch of the 
argument can prevail. Although, in the first 
of the two cases last cited, the Court speaks 
of **no trace" having been found ot any 
Kandyan low recognising marriage as an 
emancipation from minority, the actual deci- 
sion clearly must be taken to be that marriage 
did not confer majority. This is expressly 
afiirmed in the second of the casts I refer to. 
The question, therefore, is not one on which 
Kanoyan law is silent, and the provisions 
of section 6 of Ordinance 5 of 1852 do not 
apply. 

In support of his argument that, even if the 
Kandyan law governs the ease, the respondent 
woula be liable, Mr. Jayawardene referred us 
to various passages iu Modder (p.p. 118,119) in 
which the contractual and testamentary 
capacity of minors is atlirmed. ^one of these 
passages, however, relace to a minor wife, and 
1 do not think thttt they are either sulli'jiently 
strofigi or butficiently analogous, to warrant 
ps iu setting aside two formal decisions 



of the Supreme Court, one of which 
pronounced so far back as 18"1, while the 
other was participated in by Mr. Justice Laurie 
—an expert Kandyan Lawyer. 

On the grounds I have mentioned I would 
dismiss the appeal with costs. 

Present: MIDDLETON J. and GRENIERJ. 

20th September, 1907. 

KURUNATHAPILLAI VS. SiNNAPlLLAI. 

24 ... D. C. Batticiloa ...2823 

Fidei co}7imissu7n — Intention of donor — construction 
of deed — '* Possessed from generation to generation.** 

A deed of gift contained tJie following clause :— 
'* T/mt garden, house, well and plantatums of this 
value shall for ever from this day oe possessed and en' 
joyed by them and the children of iJie womb of the said 
Sinnatankachi from generation to generation as 
dowry.'* 

Held. — That the words did not create afideicom- 
missum. 

That there are no icords of prohibition or precatory 
words indicating that those to whom the gift first 
came should hand it over to those who carne after. 

All hereditary encumbrances are odious and can 
suffer no extension. 

The defendant in this case obtained judg- 
ment against the Ist plaintiff, who was the 
husband of the 2ud plaiutifi, in case No. 4060 
of the District Couri of Jafifna. He caused the 
Fiscal of the Eastern Province to seize a gar- 
den belonging to the plaintifi's who were mar- 
ried in community. The 2nd plaintiff there- 
upon preferred claim to an undivided 9/10 
share of the garden, and at the claim enquiry 
she produced a deed of donation dated 13th 
April, 1871 in favour of herself and her hus- 
band, and contended that by the terms of the 
deed the garden was subject to a fldei com- 
missum, and as such was not liable to be sold 
by the Fiscal. The District Judge held that 
no fidei commissum was created by the deed 
and disallowed the claim. 

The plaintiffs, the unsuccessful claimants, 
thereupon brought an action under section 247 
of the Civil Procedure Code claiming that the 
property was not liable to be seized and sold 
in execution of the judgment against the Ist 
plaintiff. 

The main issue tried in the case was whether 
the deed of the lath April, 1871, created a lidci 
commissum. The Dibtrict Judge held that it 
did and gave judgment for Mie plaintiffs. The 
learned District Judge said "In the claim 
inquiry on inspection of the deed 1 appear to 
have held that no tidei commissum was created 
by the deed ; out by the lighi of the authori- 
ties ciicd to me it appears thdi I was wrong. 
The omission of the words '* their heirs, execu- 
tors, and assigns " after naming the donees 
bhows that the intention of the donors was to 
cieate a fidei commissum lu favour of the 
descendants of bmnatankachi (the 1st plain* 
tiff)." Tlie defendant appealed. 

Kan AG AS ABU Ai for appellant. 
PttiNs for respondent. 

MiDDLUTON, J.:— This was an action under 
section 1247 of the Civil Procedure Code against 
the defttiid^nt who, under a wnt of execution, 
seized a certain house and garden including a 
9 10 share which the plaintiff's clamed is vested 
lu their children and grand-children u^clei; ^ 
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deed of gift No. 4156 in fidei commissnoi. The 
2od plaintiff farther preferred a claim before 
the Fiscal which resulted in a claim inqairy 
before the Judge in which the plaiutiff^s claim 
was dismissed. This action was then bronght 
by the plaintiffs who are husband and wife 
cfaimiog that it be declared that the 9-10 share 
of the said house and garden is exempt from 
execution under the writ issued in D.O. Jaffna, 
No. 4060, and that it is not the property of the 
execution debtor— the 1st plaintiff in this 
ease. 

This action to say the least of it, is a peculiar 
one as the plaiutiffd are not maintaining it on 
their own behalf but are maintaining on behalf 
of their children and grand-children. There 
is no evidence as to whether these children 
and grand-children are minora, and there is no 
evidence that the plaintiffs are curators or 
guardians, and in fact there is nothing to 
•upport their claim to maintain. Ttie action 
other than that they allege they are fiducarii 
of a fidei commissum of which persons whom 
they purport to represent are tidei-commissarii. 

It appears to me therefore very doubtful 
whether this action could be maintained at 
all by the plaintiffs, but leaving that aside I 
propose to consider whether it is established 
here that the document No. 4156, which is 
headed ** Dowry of Immovable Property" 
constitutes and creates a fidei commissum in 
favour of the children and grand-children of 
the 2nd plaintiff. 

Now we have been referred to various cases 
in the course tf the argument, and I think it 
is good law to say whether or not a deed or 
will creates a fidei commissum must be ascert- 
ained from a proper and reasonable construc- 
tion of the intention of the donor or testator 
to be derived from the deed or will which is 
alleged to create it. 

Now the words of import in this document 
are, as translated in the record, '' and the 
garden, house, well and plantations of this 
value shall for ever from this day be possessed 
and enjoyed by them and the children of the 
womb of the said Sinnatankachi from genera- 
tion to generation • «l wry." There is also a 
further condi'i .. > vhe donor that she and 
her chiM , lecessary shall occupy and 

make use of lh<; iit'use and garden. 

Now thf wo» s which are alleged here to 
create a fidei commiseum are "from genera- 
tion to generation." in a case decided by Mr. 
Justice Withers on the 26th September, 1898, 
(173 C. R. Batticaloa 1150), almost identically 
the same words were employed and that learned 
Judge, who must have had considerable ex- 
perience in construing documents of this des- 
cription said that he could find there no words 
of prohibition or precatory words indicating 
that those to whom the gift first came should 
hand it over to those who came after. 

In the present case the same observations, 
it seems to me, apply. There are no words in 
this deed which we are now construing beyond 
those 1 have mentioned which apply to any 
prohibition or alienation. 

It is admitted there are no express words, 
and the impression left on my mind by read- 
ing the deed is that there was no intention to 
create a fidei commistum. 



Now in 9 8. C. 0. p. 33, it is clear that there 
were words prohibiting alienation and a fidei 
commissum was held to exist. 

In 2 N, L. R. p. 233, no words prohibiting 
alienation expressly appear. There the Oourt 
held that there was no fidei commissum. 

Again in 6 N. L. R. p. 346 my brother Wendt, 
in giving judgment, clearly laid down the prin- 
ciple on which a will should be construed for 
determination of the question whether it con- 
stitutes a fidei commissum, and he said there, 
** where the intention to substitute another for 
the first taker is expressed or is to be gathered 
by necessary implication of the will, a fidei 
commissum is constituted," and he there went 
on to enunciate that familiar principle whidi 
is expressed in 2 N. L. R. p. 234 by the Acting 
Chief .fustice Fleming ''that when express 
words are not made use of and the least doubt 
exists as to the intention, judgment is given in 
favour of the first inheritance and against the 
entail because all hereditary encumbrances are 
odious and can suffer no extension. 

Applying the reasoning derived from those 
judgments I would hold that the deed under 
consideration does not constitute a fidei 
commissum in favour of the children of the 
2ud plaintiff. 

I find it difficult also to follow the reasoning 
of the District Judge when he says that the 
omission of the words *'lheir heirs, executors 
and assigns" after naming the donees shews 
that the intention of the uonor was to create a 
fidei commissum in favour of the descendants 
of Sinnatankachi. The question why arises in 
my mind auU I am unable to give any answer. 

In my opinion the judgment of the District 
J ndge mutft be reversed and the action of the 
plaintiff dismissed with costs in the Court 
oelow and ol this appeal. 

Grenibr, J.—L agree with the judgment 
just deiiveied by my brother. When the case 
was tirdt openea to us, I formed a very strong 
opinion tnat there were no words in the deed 
creating a fidei commissum as contended for 
by the learned Counsel for tne respondents. I 
have had no reason to change my opinion in 
consequence of anything that has been urged 
in support of the judgment, and it seems clear 
to my mind on a careful consideration of the 
words in this deed that there was absolutely 
no intention on the part of the grantor to 
impose any kind of burden on tiie property 
which he had dowried to the plaintiff. Indeed 
it seems to me that the fact ui the property in 
question being dowried propeny rendered it 
uiglily improuable that ttie grantor would 
have imposed a fidei commissum on it. The 
dowry was apparently given in contemplation 
of a marriage and one would naturally suppose 
that it was an absolute gifc to the plaintiffs. 
As mentioned by my broiher, the reason given 
by the District Judge for holding that the 
intention of the donor was to create a fidei 
commissum in that the words * 'their heirs, 
executors and assigns" were omitted, seems to 
me quite inconclusive. We must gather the 
intention from the deed itself and it is mani* 
lest that the grantor never contemplated bind* 
iug this property with & fidei commissum, 
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Present: GBENIER, J. 
80th September, 1907. 

Kasinatheb v8. Suthukkuna. 
134 . . C. R. Kalmunai 



4859 



PranUsaory Note-— Cancellation of stamp — duJi/ 
stamped — Section 7 of Ordinance 3 of 1890, 

Where a promissory note was made by an illiterate 
persotij and the stamp was cancelled by a third 
pa/rty with his ifiitials, with Die implied consent 
of the maker. 

Held, — That the promissory note was not void, and 
that it was duly stamped. 

The plaintiff sued the defendant on a pro-. 
missory note alleged to have been made by the 
defendant for a anm of R300. Defendant 
pleaded forgery. At the trial it; was contended: 
firsts that the defendant did not make the note, 
because she did not set her hand to it, secondly 
even if it be held that the defendant set her 
hand to it, the said note was of no avail in law 
as the same was not dnly stamped. The judg- 
ment of the Supreme Court in 9 S.C.U., p.d 
193—195, was relied on by the defendant. The 
stamp was cancelled by a Police Yidhan and 
bore his initials. The Commissioner of 
Bequests held that the defendant made the 
note sued upon, and also held 

that the note was duly stamped and gave 
judgment for plaintiff. The defendant ap- 
pealed. 

VANLANQBNBBBa for appellant. 
Bawa for respondent. 

Grknier, J.— The plaintiff has obtained 
judgment in this case on a promisaory note, 
which the defendant impeached as a forgery. 
The defendant has appealed, and his Counsel 
candidly admitted that he was unable to 
attack the judgment of the Commissioner on 
the merits, but contended that the promis- 
sory note was not available in law, beciuse the 
stamp on it had not been cancelled by the 
maker. The defendant is an illiterate woman, 
and she put her mark to the note as maker, 
and apparently authorised the Police Vidhane, 
Karthigasi Kungitambi, to cancel the stamp, 
which he did by writing his name across it. It is 
true that sec. 7 of Ordinance 3 of 1890 requires 
the person who shall first execute the instru- 
ment or deliver it out of his hands, custody or 
power, to cancel the same. But it has been 
abundantly proved in this case that, as the 
defendant was unable to write the Police 
Vidhane, impliedly with her consent and au- 
thority, cancelled the same. The spirit, if not 
the letter of the Ordinance has, in my opinion, 
been complied with, and it would work serious 
injustice to the plaintiff if I were to hold that 
simply because the Police Vidhane, instead of 
writing the defendant's name across the stamp 
wrote his own, the plaintiff has no action on 
the note. The stamp has been effectually ren- 
dered useless by the cancellation on it, and I 
oannot, therefore, uphold the defendant's con* 
tention in the peculiar circumstances of the 
case. 

No obj'ction was taken, I find, to the recep- 
tion of the promissory note in evidence on any 
ground whatever, and for this reason also I 
think that the defendant should not be allow- 
ed to take advantage of an objection which, at 
the most, is only of a highly technical 



Prese^U : .-HUTCfflNSON, C.J. AND MIDDLE- 
TON, J. 



2nd October, 1906. 



SUPRAMANIUM ChETTY VS. KiDNASAMT 



Chbtty. 
D.C. Jaffna 
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Cliapte r lili of tlie Civil Procedure Code — Sum 
/nary Procedure on liquid claims-^Leave to ap- 
pear and defend— Reasonable doubt. 
Under Capter 53 of the Civil Procedure Code there 
are only two cases in which the Court can order 
the ' efendatU as a condition of being allowed to 
d-eefm to bring the money into Court (1) when 
^h^ defence set up is bad in law, (2) when the 
defence set up is good in law, but the Court has 
reasonable doubt, i.e,, a doubt for which reasons 
can be given as to the bona fides Of the defence. 

Tlie Judge sJiould state the grounds for the reason' 
able doubt he feels, in order tJiat tlie Supreme 
Court may be in a position to judge of tlieir 
adequacy at once. 

If he does not do so, unless they are apparent to the 
Appeal Court, his order will have to be reversed 

The plaint 
missory not 
claiming the 
was in8titat< 
chapter 53 o 
defendant 2l\ 
moved for le 
defendant st 

'* (i.) I am the defendant in this case.. 

*'(ii.) I admit that I and my brother K. K. 
Thuriappa granted the promissory note sued 
upon in this case for R2,000, but deny that we 
received the full amount mentioned in the said 
promissory note. 

'*(iii.) The plaintiff paid only Rl^500 out of 
which sum I have paid to the plaintiff the 
sum of Kl,dOO, as will appear more fully on 
leference to the account of dealings had be- 
tween: me and t^e plaintiff which acooant 
ought to be produced and filed in Court by 
the plaintiff. 1 undertake to file my accocmt 
with my answer. 

"(iv.) There is now due and owing to the 
plaintiff upon the said note the sum of R2Q0, 
and some interest which I am ready and will- 
ing to pay. 

"(v.) I further affirm and declare that the 
above aie the true facts of the case." 

The learned Diatrict Judge allowed defen- 
dant leave to file answer on his giving security 
for the amount claimed. He appealed, 

H. A. Jaya WARDENS for appellant. 

VanLangenbbrq for respondent. 

Hutchinson, C. J.— This action was com- 
menced on the 19th April,1907, the claim being 
for Kl,812, due on a pro-note aated 26th Sep- 
tember,1904, for R2,000 and interest. The plain- 
tiff proceeded under chapter ,63 of the Civil Pro* 
cedure Code, with summons' and afiidavit as 
required by section' 706. The defendant 
applied for leave to defend, upon an affidavit 
admitting the granting of the note but alleg>- 
ing that ''the plaintiff paid Rl,600, out of 
which sum I have paid £ti,d00, as will appeai 
more fully on reference to the accoaa^ 9( 
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dealings had between me and the plaintiff 
which aoooant onght to be prodaoed and filed 
in Oonrt by the plaintiff. I undertake to file 
my account with my answer." On these 
materials the District Judge said: "I 
have reasonable doubts as to the bona 
fidei of the defence, fle signs a pro- 
note for R2,000; he states in his affidavit that 
he received only Bl,500. He states in his 
affidavit that he has paid Bl.dOO and that only 
a balance of B200 is due by him. Before I 
allow him to answer he must either deposit 
the sum for which he is sued, or give security 
therefor." 

The defendant appeals against that ovder 
and claims that he is entitled to unoonditional 
leave to defend. 

There are several reported decisions on cases 
more or less similar, under sections 704 and 
706. But the law is quite clear: the question 
in each case is whether on the words of section 
704 there is any ** reasonable doubt as to the 
good faith of the defence," or, as it is expressed 
in section 700, whether the defendant's affidavit 
is ** satisfactory to the Oourt." The defendant 
gives a formal acknowledgment in September, 
1004, that he owes B2,000: when he is sued on 
that note in April 1907, he swears that the 
acknowledgment is not true and that he only 
owed Bl,500 ; and he also swears that he has 
paidBl,d0O. He produces no receipts and no 
accounts. In the case of Wallingfobd vs. 
Ths Mutual Socubtt in 6 Appeal Oases, 704, 
under order 14 of the English Bulee— similar 
to, but not identical with chapter fiS of our 
Code— CiOrd Blackburn said that a defendant 
who sets up such a defence must give parti- 
eulars: that it is not enough to say : <* I owe 
nothing:" he must satisfy the Judge that there 
is reasonable ground for saying so. In this 
case I think there were reasonable grounds 
for the Judge doubting the good faith of the 
defence. 

I think therefore that the appeal should be 
dismissed with costs, and that the defendant 
should only be allowed to answer if he deposits 
In Gourt the sum for which he is sued or gives 
security for it within a fortnight from this date. 

Mii>Dl*sTON, J.— In this case it was d^ected 
that upon the face of the affidavit furnished 1^ 
the defendant the District Judge ought to have 
allowed unconditional leave to defend the 
action, which was on summary procedure on a 
promissory note. 

The oases reported in 2 Browne, 207 and 895, 
were relied on and it was argued (1) that there 
were no reasonable grounds for the doubt ez- 
nrcMedbythe judge and (2) that if the Judse 
felt reasonable 6on\A as to the good faith of the 
defence under section 704 of the Oivil Pro- 
ocdure Code he should have expressed his 
feasons on the record. 

This he is not specifically ordered to do in 
section 704 ; but under section 187 a judgment 
must contain the reasons for a Judge's decision. 

Under the Interpretation Clause of the Code 
(section A) a judgment means the statement 
given by the Judge of the grounds of a decree 
or Older. 

In the present case the amieal is from an 
Uiterlocutory order of the Court which is 
yihBittedly appeslable. 



Here no formal order was drawn up, but a 
short note made by the judge which in effect 
is a Judgment and which therefore should con* 
tain the reasons for the judge's decision. 

In most instances the reason in cases of this 
kind can be ascertained bv anyone who reads 
the plaint, and the plaintiff's and defendant's 
affidavits. 

In my opinion therefore the indge should 
state the grounds for the reasonable doubt he 
feels in oraer that the Supreme Court may be 
in a position to judge of their adequacy at once. 

If he does not do so, unless they are apparent 
to the Appeal Court, his order will have to be 
reverseo. 

On the other points I entirely subscribe to 
the rulings of Bonser C. J. in Anhamalay vs. 
Allibn (2 N L. R. p 251,) and 2 Browne, p 905, 
that there are only two cases in which the 
Court can order the defendant as a condition 
of being allowed to defend to bring the money 
into Court— (1) when the defence set up is bad 
in law (2) when the defence set up is good in 
law but the Court has reasonable doubt, i e, 
doubt for which reasons can be given, as to Uie 
b(m% flde$ of the defence. 

In 2 Browne, p 996 Bonser C. J. laid it down 
'*that the rule would appear tot>ethat when 
the defendant does swear to facts which, if true 
constitute a good defence, he should be allowed 
to defend unconditionally, unless there is 
something on the face of the proceedings which 
leads the Court to doubt the bona fidn of 
the defence." 

The judge has not given reasons here but I 
think on the face of the affidavit of the defend- 
ant there is reason to doubt its bona fides (i) 
because the defendant therein admits his 
acquiescence in a mistaken claim under a pro- 
missory note for some three years (2) there is 
no allusion to receipts for the alleged payments 
on account, (3) the offer to file an account with 
the answer which it is suggested is only 
obligatory on the plaintiff domg the same- 
thing does not bear the impress of good faith. 
I would therefore dismiss this appeal with 
oosts. 

Preieni : GBENIER, J. 

lit October, 1907. 

Udeappah Chbtty vs. Appuhamy. 

166 .. C. B. Knranegalle .. 14,036. 

FiaeaVa aaU-^Be-iaim of wriisUMrvp. ^Material 

irrefftUarUi/, 
Wher9 a writ toa$ inued by the Court at the 

imtanee of the judgment-creditorf hut wa$ 
not eseecuted on account of lachee of the Fiscal, 

'BMU),'^That the writ need not be stamped again 

when it is re-issued, 
The ^vistons of the Stamp Ordinance have in 

v%ew a purely Fiscal purpose, 
lHuttappah Chetty vs. F'smando^Q N. L. H. ,156t 

fouowed. 
Falatdappa Chetty vs, Sanisadeeny 8 N, L, B.^ ^5, 

The plaintiff sued defendant for recovery 
of Rs. 86 and costs due on a mortgage bond 
dated 29th June, 1906. Mortgage decree was 
entered in favour of plaintiff on lOth Marcbi 
1906- 

Writ was issued on 2nd April, 1906, return* 
able 2nd August, 1906. The property men* 
tioood in the copy decree was sclxed M^ 
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advertised for sale on the 12th July, 1906. 
On the 2od Angust, 1906, the Fiscal retomed 
the writ to Court with the report that the 
property was seized and advertised for sale, 
bnt the sale oonid not have been carried ont 
owing to the ill-health of one of the officers, 
and applied for an extension of time to re-fix 
the sale. The application was allowed, and 
Uie writ was ^extended and re-issned ' return- 
able dOth September, 1906. When the writ 
was xe-issaed it was not stamped afresh. 
The property was again seized and the sale 
was fixed for the 19lh September, 1906. On 
the 26th September, 1906, the Fiscal returned 
the writ to Conrt with the report that the 
sale fixed for the 19th September was stayed 
as the FiscaPs officer had olher duties to 
attend to, and applied for an extension of 
time. The Court allowed the application and 
extended and re-issued the writ return- 
able 26th November, 1906. This time 
too, the writ was not stamped afresh. 

The sale took place on the 19th November, 
1906, and the Fiscal reported the sale to 
Court. The defendant (the judgment-debtor) 
moved to have the sale set aside on the 
ground of material irregularities. The main 
objection to the sale was that the writ when 
it was re-issued was not stamped again in- 
asmuch as the writ was executed by the 
property being seized. The defendant relied 
on the case of Palaniappa Chbttt vs Samsu- 
DBBN, 8 N L. R. 325. The Commissioner of 
Bequests declined to set aside the sale and 
the defendant appealed. 

SoHNKiDBR for appellant. 

Pbirs for respondent. 

Gbbnibr, J.— This is an appeal by the judg 
ment debtor from an order of the Commission 
er disallowing his application to have the pale 
in execution of his property set aside on the 
ground of certain irregularities. The writ was 
re-issued twice, and it was on the third occa- 
sion that the sale in question took place. 
There were several points discussed in appeal, 
but in my opinion the only point I need con- 
sider is whether the writ of execution should 
have been freshly stamped each time it was 
re-issued. Mr. Schneider on the authority of a 
case reported in 8 N L R 325-Palaniappa 
Chbttt vs Samsudebn -argued that the sale 
was absolutely void, as the writ under which 
it was held was not stamped every time it was 
re-issued. On reference to the writ, I find 
that it was not executed the first time because 
the officer entrusted with it was ill, and the 
seoond time because the officer had other 
duties to perform. No levy whatever was 
made under the writ, and it was when the 
writ was issued the third time that the exe- 
cution debtor's property was sold and a cer- 
tain sum realised. It is not true as stated in 
the petition of appeal that the debt was re- 
duced by the sale of a cart and bull belonging 
to the execution debtor. The question there- 
fore is whether the judgment creditor was 
bound to supply stamps for the writ each 
time it was re-i^sued, although it was not 
tbrough any negligence or fault of his that 
the writ was not executed on the occasion of 
its first and second issue. I am prepared to 
concede that if the judgment-creditor had 
l^n paid a portion of bis claim, and the writ 



had been returned to Court, the writ could 
not properly be re-iesued without a fresh 
stamp. But I am certainly not prepared to go 
the length of saying that any sale held under 
such a writ would be null and void because, 
as pointed out by Acting Chief Justice Las- 
eel les in MuTTAPPA Chbtty vs Fernando, re- 
ported in 9 N L R page 156, 1 am quoting his 
own words, *'The provisions of the Stamp 
Ordinance with regard to tlie re-issue of writs 
have in view a purely fiscal purpose, and I 
cannot read them as an enactment that the 
writ if re-issued after having been returned 
into Court is a nullity, whether stamped or 
not." 1 fully concur in that view. There is 
no suggestion here that anyone but the Fiscal, 
who is simply the ministerial officer of the 
Court, was responsible for the re-issue of the 
writ, and I do not think it was ever the inten- 
tion of the Legislature to impose a stamp duty 
on every fresh issue in the circumstances that 
have transpired in this case. Certainly the 
judgment-creditor was not to blame in any 
way because he had placed his writ in the 
hands of the Fiscal after having complied with 
the provisions of the Stamp Ordinance, and if 
no sale took place, on the first or seoond 
occasion of its issue, it is plain that he cannot 
be made to suffer on account of the laches of 
the Fiscal. 

I Am of opinion, therefore, that the writ was 
a good one, under which the sale in question 
took place and that the appeal must be dis- 
missed with costs. 

Present: GRENIER, J. 

1st October, 1906. 

Tub Kino vs Abraham Jatawardbnb. 
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Security to keep the peace — When can be ordered — 
Section 80 of the Criminal Procedure — Theft. 

An order binding over a person to keep tM peace 
under section 80 of the Criminal Procedure Code 
can be made only when a person is convicted of an 
offence which involves a breach of the peace or of 
committing crimiiuil intimidation by threatening 
injury to person or property or of being members 
of an unlawful assembly. 

In this case the accused was charged with 
the theft of 20,000 coconuts from Moratuwa 
Watte Estate belonging to T. Q. Jayawardene, 
under sections 367, 368 of the Fenal Code. The 
accused was convicted and sentenced to pay a 
fine of Rl,000,and the District Judge said '*that 
in view of the fact that this ofi'enoe involved 
the intimidation of D. S. Amarasinghe and 
comes within the purview of section 80 of the 
Criminal Procedure Code, I further order the 
accused to execute a bond with one surety 
in R1,000 to keep the peace for two years." 

The accused appealed. 

HAYLaT for accused appellant. 

C. M.Fbrnando, C.C.,for the Crown. 

Grbnibk. J.— There are no grounds upo^ 
which I can.interfere in this case. The District 
Judge has in a well considered judgment found 
that the appellant dishonestly removed a large 
quantity of coconuts from the complainant's 
land, and that at the time he removed them he 
was armed with a gun. The charge of theft 
has clearly been made out against the ap- 
pellant, and the oouviq^iQp WQ9^ be afflrm^d^ 
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The District Judge was not justified, how- 
ev*'r, in ordering the appellant to give security 
to keep the peace for two years or for any 
period whatever. The appellant was not con- 
victed of criminal intimidation, and theft dops 
not involve that offence, nor can it be eaid 
that the appellant has committed a breach of 
the peace. 

Section 80 of the Criminal Procedure Code 
dearly specifies the class of cases in which an 
accused may be bound over lo keep the peace, 
and the offence of which the appellant has 
been convicted does not fall within the 
class. 

Mr. Advocate Prins as amicus curies has re- 
ferred me to two cases of this Court in which 
it was held that an order binding over a person 
to keep the peace under section 80 can be made 
only when such person is convir t: d of an 
offence which involves breach of the peace or 
of committing criminal intimidation by 
threatening injury to person or property or of 
being members of an unlawful assembly. (See 
Supreme Court minutes 30th May, 1900, P. C. 
Panadura, 8138, and Supreme Court minutrs 
3rd November, 1903, P. C. Nuwara Eliya, 339^. 

The sentence will be amended accordin ^[g 
Present: HUTCHINSON, C. J.. MIDDLE 
TON, J., AND WOOD RENTON, J. 

10th October, 1907. 
Haramanis Appuhamy Vs. Haramanis Appu. 

318 ... D. C. Negombo ... 6525 

Section 247 of Vie Civil F raced ure Code—Scope of 

action — Faulian action comhiited — Debtor to be 

made party to set aside deed by him~frauduUnt 

alienation. 

Where an umuccessful clainianf bromjht an action 
under section 247 of the Civil Frucediire Code to 
have aproperi/j seized by the judgment creditor 
released from sei^jiire, and where tlie creditor 
pleaded that ihs deed under which the claimant 
derived title was void on the y round of fraudu- 
lent alienation by the ikbfor. 

Held (Hutchinson, C, J., and MuOlUton, J., hdud 
MentonyJ.^ disseniiugiiliat the question of frau- 
dulent alienation may be tried in the action by 
making the debtor a party thereto. 

A claim to set aside a deed as Jraudulent might be 
added to the lAuint in an action under section 
247 or muy be pleaded in the answer in recon- 
vention wtiere the judgment creditor is the de- 
fendant. 

MiODLETON, J .-^Possession ut dominus at the 
date of seizure is the criterion of liability to 
eeiMure. 

__iriw tnatter put in issue under sections 241-'44t is 
whettUiT tits property sei.u'd is that of the Judg- 
ment debtor^ 

Wood J^knton, J. — The sequence of sections 243-1^46 
of ttw CtvU Procedure Code seems to shew that 
u ts only property belonging lo the judgment 
debtor or ocer wuich he had disposing power at 
ttu. date jj seizure that can be put in issue in an 
ucUou UHUnr seciion ^47, 

I'hc jUigruent debtor cannot be tnade a party in an 

ULliOU under 9CC(>l0/l2J:7, 

1m tnift K.\ititr the pi.»ii»till' aued the defendant 
lu Lii.ur ui Bictioi. z-iToi ihe Uivil Piocedure 
VyuU' LuiiuVf eriUiii piopeity tseizt'd by the de- 
ieuattub uuat-r his wrii isBUtd in action No. 
d200O, B., Pasyala, released irom seizure, and 
JohaY^the property declared the property of the 



plaintiff. The property was seized on the 15th 
May 1906, and on the 14th May the jadgmenft 
debtor transferred it to the plaintiff. The de- 
fendant admitted the execution of the deed in 
favour of the plaintiff, but said that it was 
executed in fraud of the defendant and that 
the property was at the date of the seizure the 
property of the debtor, and as such liable to be 
sold in execution under his writ. The Dis- 
trict Judge held that the answer did not 
disclose a defence, and that the deed of trans- 
fer relied on by the plaintiff was valid and 
could only be set aside in a properly constita- 
ted action, and he gave judgment forplaintifl: 
The defendant appealed. 

The case was-argued on the 25th and 26feh 
July 1907 before the Full Court. 

H. A. Jayawardbnk for appellant, 

A. St. V. Jayawardene for respondent. 

Hutchinson, C, J. -The appellant, who is 
the defendant in this action, was execution 
creditor in a previous action ; in that aotion 
he took out a writ of execution under which 
certain land was seized in execution on the 
15th May 1906. The respondeat thereupon 
put in a claim to the land under section 241 
of the Civil Procedure Code ; at the investiffa- 
tion of the claim it was agreed that, as the 
judgment debtor was in possession of the 
land, the claim should be dismissed ; and it 
was dismissed accordingly. The respondent 
then brought this action against the execution 
creditor, in accordance with section 247 ol the 
Civil Procedure Code, alleging that he was the 
owner of the land by virtue of a deed dated 
14th May, 1906, (the day before the seizure! 
and claiming a declaration that he was 
entitled to have the land released from seizure. 

Tbe defendant filed an answer admitting 
the bare execution of the plaintiff's deed bol 
denying that the plaintiff thereby became the 
owntr ol the land, and alleging that the deed 
was fraudulent ana without consideration and 
executed with the object of defeating him in 
the execution ol his writ; and he claimed 
that the land was at the date of seizure and 
still is, the propel ty of the judgment debtor 
and as sucn liable to be sold in execution 
under the said writ. He did not in terms ask 
that the deed should be set aside, but he sub- 
stantially did so; he asserted that it was frau- 
dulent and void and asked that the action 
should, therefore, be dismissed. 

The District Judge held that the answer did 
not disclose a defence which can be main- 
tained in this action, and that the plaintiff*8 
deed cannot be set aside for fraud except in a 
properly constituted action ; and upon read- 
ing the plaint and the answer cmd upon hear- 
ing the arguments on each side, he gave judg- 
ment declaring the plaintiff entitled tu the 
Knd and ordering the defendant to pay the 
plaintiff KdO as damages, and ordering the 
plaintiff' to pay the costs of the action. 

Tlie parties were before the Court and the 
issue was raised whether the plaintiff had any 
interest in the land or whether the deed under 
which he claimed was fr iudulent and void as 
against the defendant. The Court held that 
the issue could not be tried in that action, 
because the action was not properly constituted, 
meaning, I suppose, that the grantor of th^ 
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deed was not a party. If the issue should 
afterwards be tried and should be decided in 
the defendant's favour, the plaintiff will have 
got damages for interference with land to 
which he had no title and his claim to which 
was fraudulent: he will have got the damages 
as the reward of his fraud from the man whom 
he had defrauded. That hardly seems right. 
The Court should, I think, at least have given 
the defendant an opportunity of bringing an 
action to have the issue tried before awarding 
damages against him. 

The question, however, which we are now 
nsked to decide is whether in such an action 
as this the defendant can be allowed to set up 
this defence, or whether he must bring another 
action claiming to have the deed declared 
fraudulent and void as against him. The 
opinions of Judges have differed on this ques- 
tion. PkBRBiBA, A. J., in a case reported in 
2 Bal 41, expressed his opinion, and Wood 
Kenton, J., in a case reported in 2 Bal 199, 
decided that the defence could not be set up. 
In Abdul Oadbr vs. Annamalat, 2 N. L. R., 
166, BoNSBR, C. J., appears to have thought, 
though it was not necessary to decide it, that 
the defendant in an action under section 247 
might counter claim. 

If the Court on investigating a claim to 
property seized in execution, is satisfied that 
for the reason stated in the claim the property 
was not, when seized, in the possession of the 
Judgment debtor, or of someone in trust for 
him, or of his tenant, or that, being in his 
possession, it was so not on his own account 
or as his own property, the Court must release 
the properly ; but if it was in his possession 
as his own property, or in the possession of 
some one in trust for him, or of his tenant, 
it must disallow the claim : es. 244, 245. 
And the party against whom an order under 
section 244 or 245 is made may institute an 
action within 14 days **to establish the right 
which he claims to the property in dispute or 
to have the said property declared liable to be 
sold in execution of the decree in his favour.'' 
Section 247, 

H^e the Court having found that the pro* 
perty was in the possession of the debtor a 
the time of the seizure, disallowed the claim : 
and the claimant thereupon brought this action 
within fourteen days. 

The execution creditor contends that the 
property was liable to be sold in execution of 
the writ because the deed on which the 
claimant relies was void as against him. If 
the Court should find that the deed was void 
as against him I think it follows that the pro- 
perty was so liable. 

' The contention of (he plaintiff is that 
at the date of the seizure the deed 
was in force, being valid until de- 
clared to be void, and that therefore the pro- 
perty was not at the time liable to be sold. 
But a subsequent jud|^ment declaring that the 
deed was void would imply that it was void at 
the date of seizure. 

It is also objected that the grantor of th^ 
deed is not a party to this action, and that the 
issue whether his deed was fraudulent ought 
|Mt tQ be tried in his absence. 



If a formal claim in reconvention for a de- 
claration that the deed is void is necessary, 
the Civil Procedure Code allows the defendant 
to set up such a claim." And section 18 
empowers the Court, either upon or without 
the application of any party, to add the name 
of the grantor as an *• added party." Those 

g revisions apply to every action, their object 
eing to enable the Court in one action, 
instead of in two, to adjudicate on '*all ques- 
tions involved in the action." 

The Court might refuse to exercise the 
power given by section 18. If it should so 
refuse the execution creditor would then, if 
the presence of the grantor was necessary, be 
compelled to bring another action ; and if the 
14 days allowed by section 247 had then ex- 
pired, his claim in that action could not be, as 
It is in this, to have (he property declared 
liable to be sold in execution of the decree in 
his favour. Possibly it might be for a declara- 
tion that the deed was void ; and perhaps if he 
succeeded in obtaining such a declaration he 
might then take out a fresh writ of execution 
and have the property seized agaiix. But I see 
no reason to doubt that the Court has the 
power to add the grantor as a party to the 
present action. 

I think, therefore, that the judgment of the 
District Court should be set aside and the case 
sent back to enable the grantor of the deed to 
be added as a party to this action and for trial 
of the second issue proposed by the defendant 
on the 27th September, 1906. I would make 
no order as to the cosis of this appeal. 

MiDDLBTON, J.~This was an appeal by an 
execution-creditor, who was defendant in an 
action under section 247 brought against him 
by an unsuccessful claimant of the property of 
defendant's execution debtor, against a judg- 
ment holding that the property seized was at 
the date of the seizure not liable to be seized 
and sold as the property of defendant's execu- 
tion-debtor. 

The plaintiff upon the claim inquiry con- 
sented to his claim being dismissed and then 
brought this action under section 247. 

The defendant being decree-holder in aetion 
C. R. 3200 against one Ungappu caused the 
Fiscal to seize certain property of his debtor 
on 15th May, 1906. 

On the 14th May, 1906, the plaintiff, by deed 
No. 6580 registered on the l^th June, 1906, 
purchased the property subsequent I v seized 
from defendant's judgment-debtor Ungappu. 

In his answer the defendant alleged that the 

transfer of 14th May, 1906, was fraudulent and 
without consideration and executed for the 
purpose of defeating the plaintiff in the execu- 
tion of his writ, and without making a claim in 
reconvention sought the dismissal of the 
action. 

Possession ut dominus at the date of seizur^ 
is, in my opinion, the criterion of liability to 
seizure (7 N. L. K. p 195, 10 N. L. R. p 44). 

Such a deed as the plaintiff relies on is not 
in itself void, but can be avoided if it is shown 
that it was executed in fraud of the plaintiff. 

Beyond the fact that the deed was executed 

one day before the seizure there is nothing to 

hew that it was fradalent or that Ungappu 
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had not other property Bufficient to meet the 
debt due by him to the defendant. 

There was no evidence taken in the case and 
the defendant did not claim in reconvention, 
and the ground the District Judge went on 
was that the deed must be held good until it 
is declared void for fraud. 

There is no reason, therefore, on the record 
why the judgment of the District Judge should 
not stand. 

Assuming, however, that there was evidence 
that the deed was fraudulent to the knowledge 
of the plaintiff as against the defendant, the 
Court would in a so-called Paulian action 
declaring by its judgment that the deed was 
void, in other words, that the property had not 
been conveyed. 

This would imply that at the date of seizure 
the possession ut dominus was still in the 
defendant's judgment-debtor. 

In the Ceylon Courts it has not been the 

gractice, so far as I am aware, to distinguish 
etween Paulian and rescissory actions (Voet 
Book 41. Tit. 8. de Vos' Translation), but in 
what is known as the Paulian action the Courts 
here granted rescisbion of contracts. 

The distinction between the two actions 
appears to be that the Paulian action was a 
personal and the rescissory action in rem, 
(Voet 42. 8. 2, 12 de Vos' Translation) so that 
strictly speaking an action to avoid a deed 
and to recover the thing fraudulently conveyed 
woald be an action in rem and so not a 
Paulian action. 

It has hitherto not been the prnctlce except, 
as I underntand, in the Colombo District Court 
to cite the judgment-debtor on a claim inquiry 
or to make him a party to an action under 
section 247. 

In an action also under section 247, Pereira, 
A. J. inOssBN LkBBR vs. DiAS, (2 Balasingham 
p 41) doubted whether an issue can be raised 
that the property in dispute has been trans- 
ferred by the judgment-debtor in fraud of the 
judgment-creditor, and my brother Wood 
Renton in Fbrnando vs. Goodt (2 Balasingham 
p 189), held that such an issue cannot be 
raised. 

One ground for those decisions might be the 
view that it was useless to allow it to be raised 
inasmuch as the effect would be valueless to 
the judgment-creditor because the order of 
Court setting aside the deed might not affect 
its validity at the date of seizure, which is the 
test of the action. 

In my opinion, however, if the Court in its 
judgment declared the de^d was void on 
account of fraud, as it would be entitled to 
declare if fraud were proved on both sides, the 
effect of that declaration would be to declare 
**that the property had not been conveyed" 
and therefore at the date of the seizure was 
the property of the judgment-debtor and liable 
to be seised. 

I, therefore, can see no reason under the 
Civil Procedure Code why a claim to set aside 
the deed might not be added to the plaint in 
an action under section 247, or be pleaded in 
the answer in reconvention, as in a case like 
the present, where the judgment-creditor is 
^^ aefendant. 



The matter put in issue under sections 241- 
247 is whether the property seized is that of 
his judgment-debtor, and 1 do not accede to 
the proposition that the sequence of sections 
243-246 shews it is only the property belonging 
to his judgment-debtor or over which he had a 
disposing power at the date of seizure which 
can be put in issue under section 247. 

I think that in such a case as the present^ aa 
I said in my judgment in 284 D. C. Batticaioa, 
2192 (Supreme Couit Minutes 17th Aogoat 
1903) the judgment-debtor should be cited as a 
party defendant under section 14 of the Civil 
Procedure Code as being a person against 
whom the right to some relief is alleged to 
exist, he having fraudulently conveyed hia 
property, which was liable for his debts, to a 
third person. 

The effect of this is to obviate the necessity 
of another action to set aside the deed and to 
enable justice to be done conveniently and 
speedily. 

Ill my opinion, therefore the defendant 
should be allowed to amend his answer if he 
desires to prove that the deed was fraudulent 
by claiming that the deed be declared void at 
the date of seizure. 

For this purpose 1 would set aside the judg- 
ment of the District Judge and send the case 
back for the necessary amendment, citation 
of the judgment-debtor and trial. 

Under the circumstances I would order each 
party to bear his own costs of this appeal and 
leave the question of costs of all proceedings 
in the District Court to be decided by the 
District Judgejin his judgment in the case. 

Wood Renton, J.— I think that this appeal 
should be dismissed with costs. The sequence 
of sections 243-246 of the Civil Procedure Code 
seems to me to shew that it is only property 
belonging to the judgment-debtor, or over 
which he had disposing power at the date of 
seizure, that can be put in issue in an action 
under section 247. In support of this view I 
refer to the following decisions : Abdul Caobr 
vs. Annamalay [(1896) 2 N. L. R. 166] : WiJB- 
WARDKNK vs. Maitland [(1893)] 3 C. L. R. 7] : 
SiLVA vs. Grigoris [(1903)7 N. L. R. 195]; 
81LVA VS. NoNO H AMINE [(1906) 10 N. L. R- 44J. 
By the common law of the Colony (See Vander- 
keesel, Thes. 200 : Grotius 2. 6. 4. : Voet 42, 8 ) 
an alienation alleged to be in fraud of creditors 
is not void but voidable— that is to say valid 
till it is set aside and not invalid till it is con- 
firmed [cf. on this point Duncan vs. Dixon 
(1890) 44 Ch. D. 211] and the appropriate 
remedy for setting it aside is the Paulian 
action. It follows, therefore, that if a judg- 
ment-debtor has, prior to the seizure, alie 
nated his property, the property so alienated 
does not belong to him ; nor has he any dis- 
posing power over it at the dat-e of seizure if 
the deed of alienation is then still in force. 
Even under the Roman Dutch Law, Uie 
setting aside of a deed by a Paulian 
action as a fraud on creditors relates back 
to the date of the conveyance and involves, 
as a matter of common law and not 
merely of Praetorian remedy (Voet 42-8 sec. 11) 
the restoration of intermediate fruits, I still 
think it would not do so for the purpose of the 
strictly limited statutory procedure ond^ 
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stotion 247. A Fiscal's oonve^aace relates 
back to the date of the execation sale, and, 
thece<(Nre, enures to the benefit of a partj to 
whom the execation purchaser conveyed it 
before obtaining the Fiscal's conveyance. 
(Abubakkbr vs. Kalu Ettbnb (1889) 9 S. C. 0. 
32> Bvt the relation back does not apply to 
proceedings under section 24. (Silva vs. Nohb 
Haiurb, UbiSup). 

I think that the view taken by Pbreira, A. 
J., in OssBN Lbbbb vs. Dias [ (1905) 2 Bal. p 41] 
and again in D. 0. Qalle 7,555 (Sap. Ooart. 
Min. Aag. 23, 1905) and followed bj myself in 
Fbrhando vs. Goodt [(1906) 2 Bal 139] was 
sound. If it creates any hardship the legisla- 
ture can deal with the question. In England, 
the statutory rules regulating inter-pleaders 
(B. 8. O. Ord. 57, sees. 7 and 8) give the Courts 
wide powers to add parties to secure Uie trial 
of any question that may arise either sum- 
marily or by the framing of an issue, according 
to its difficulty and importance. At present 
we have, as regards proceedings under section 
2fl, no adequate machinery of this kind in 
Oeylon. Under section 18 of the Civil Proce- 
dure Code it might, no doubt, be competent for 
the Court to add a party simply as **added 
party," where, as here, it is difficult to describe 
him correctly as either a plaintiff or adefend- 
aot But the decisions, as they stand, place 
grave difficulties in the way of any such mani- 
pulation of section 18 of the Code. On the one 
hand, it has been held that a judgment-debtor 
is not a "party" against whom **an order is 
passed'* within the meaning of section 247 
(Silva vs. Gunbwardbnb (1892) 1 S. C. B.) 
though he may be entitled to notice (Silva vs. 
Bilva (1892) 2 C. L. R. 50). On ttie other hand, 
the Court has repeatedly said that there cannot 
be a finding that a conveyance is fraudulent 
unless the vendor has been made a party to 
the aoUon. (291 D. C. Matara 1,015 S. C. M. 26 
May, 1903, Layard, C.J. and Grenier, J. : 284 
IX O. Batticaloa 21,92, S. 0. M. 17th August, 
1909). In addition to all this^ the Civil Pro- 
o^nre Code contains no special provision for 
securing the full trial of the issue of fraudu- 
lent alienation such as we find embodied in 
the English rules. If such provision is to be 
made, it should be the work of the Legislature 
and not of the Judiciary. 

f regret to differ in this case from the rest of 
the Court. But I have formed a strong 
opinion on the question before us, and I record 
it for what it is worth. 
» 

Present'. HUTCHINSON, C, J., AND 

MIBDLETON, J. 

llUi Ootober, 1907. 

Ik tos MATt£it 0£* Tfis Estate op J.vnb PfissBA 

WlcaOUMAliAVAKB V9, HbHDRIcK I^BREBA. 



69 



S191 



D. C. Kandy 

XUepHimate children — InteBtaie Buccestton — fnoth&r*$ 

properiy^adnlterine basiards^admisiionB on 

behalf of minort. 
MtDDUlTON, J. — The adulterhie offspring of a deceased 

womttn are not entitUd to ittkerit their mother^t 
^ proper tj/ with (he legitimcUe i^ue, 
UmoTM are not hound by admimom tnade on their 

behalf if tuch adfnittiom are agaitiet tJieir 

4fUere9te.\ 

The intestate, Jane Perera, was married In 
community of property in 1872. She had 4 
9bildren by her husband. Daring the lifetime 



of her husband she lived in adultery with one 
Wickramanayake and had two children. The 
husband applied for letters of administration 
to the estate of his wife and as administrator 
conveyed her share of the property to himself 
and his four children. The other two children 
claimed a share as the children of the intestate. 
They were minors and were represented by 
Wickramanayake as their guardian. Their 
Proctor admitted that they were adulterine 
children of the intestate. The District Judge 
upheld the claim of these two children to a 
share in their mother's property along with 
the legitimate children, and ordered the ad- 
ministrator to deal with the property accord- 
ingly. The administrator appealed. 

Hampayo, K.O., for administrator-appellant 

Van Langbnbbro for petitioners-respondents* 

Hutchinson, C. J.— I think that as the evi- 
dence shows that the petitioners were born 
during the continuance of their mother's 
marriage they should be presumed to be her 
husband's legitimate children : Ordinance 14 
of 1896. Sec. 112. Their Proctor admitted at 
the hearing before the District Court that they 
were illegitimate ; but they are minors and 
therefore not bound by that admission. No 
issue was tried as to whether they were ille- 
gitimate or not. I think that the judgment of 
the District Couit should be set aside and the 
case sent back for trial of that issue. I agree 
with Mr. Justioe Middleton's proposed order 
as to costs. 

MiDDLBTON, J.— The question in this case is 
whether the adulterine offspring of a deceased 
woman are entitled to inherit their mother's 
property with the legitimate issue. 

It has apparently been admitted by the 
Proctor for the respondents to this appeal that 
they were in fact the issue of an adulterous 
consortment of their mother and a man other 
than her husband. 

This is an admission against the interests of 
the respondents who are minors which the 
Court would not allow to be made on their 
behalf if upon that admission it found itself 
bound to decide against their claims. 

The children in question are admittedly the 
offspring of Low-country Sinhalese and not 
Kandyans. 

The learned District Judge has held in 
favour of the respondent's claim on grounds 
which he has extracted from the judgments ol 
myself and de Sampayo, A.P.J, in karonchi- 
HAMV vs. Angohamy (8, Ncw Law Keporta 
page 1.) 

The authorities on the question are Vander- 
linden 1. X. 3. (page 164 of Henry's Translation) 
whosa^s that illegitimate children succeed 
to the inheritance of their mother ab intestato 
as the mother makes no bastards. 

Qrotius 2. 27. 28. (Page 190 of Maae- 
dorp's Translation Book 2. ch 27. sec. 28) 
says " In reference to the mother illegitimate 
children are in the same relation as legitimate 
unless indeed they are sprung ex-prohibitu 
contractu in which case they and their 
descendants cannot inherit ab intestate.'* 

Vander Keesel Book ii ch. 7. sec. 345 (Lor* 
ens's Translation) says **In Dordrecht under 
a particular law in South Holland adulterine 
and incestuous children also succeed to the 
mother.'* 

Section 40 of Ordinance 15 of 1876 makes 
the nsitos of the Roman Dutch Law a^ i^ 
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prevailed in North Holland to govern Gasns 
omiasi. 

VanLeawen in the Censara Forensis Part 1. 
Book 1. ch. 3 section 10 says :— 

" Ew damnato vero coOm naU mnt adulterim ei 
inceatuoH qui neque patri neque maiH corumque 
a^ruitia aut cegnatia succedere poasunt * * « * « 
msi qxvoad alimenta necesaaria.** 

The preceding section 8 as translated bv 
Schreiner p. 37 shows that the term ** illegiti- 
mate*' embraced both natnrales sparii and 
those ex damnato coitn nati, the two former 
having the right of inheritance from their 
mother bat not the latter. 

Voet 38. 17. 9 says: '* nostris tamem et 
plnrium aliornm moribas, ita progeniti adal- 
terinis accensendi sunt, et ob id ne matri 
qnidem ab intestate heredes esse possnnt." 

1 gather from Voet that there was some 
donbt as to whether bastards ** natnrales/' 
or *' spnrii'' conld inherit from their mother 
according to the opinion of some writers, 

1 am not aware that the Ceylon law or 
custom recognises any difference between 
incestnous and adnlterine bastards and bast- 
ards not so procreated, bat the English law 
gives no right of inheritance from the mother 
to any bastard. 

It seems unreasonable and inequitable to 
apply the doctrine of Oanon Law to the case of 
Smhalese. 

Van Leuwen (vol. 1. page 51 of Eotze's 
Translation) says *' children procreated in 
adultery cannot be legitimated inasmuch as 
according to the ecclesiastical laws there 
can be no marriage with the woman with 
whom we have formerly lived in adultery." 

The Full Court has held in Kabonohi- 
HAMY vs. Anqohamy, uH supra, that |it is 
« not illegal in Ceylon for a man who has lived 
in adultery with a woman during the life- 
time of his wife to marry such woman after 
the death of his wife. 

Section 22 of Ordinance 2 of 1895 however 
still enforces the principle of the Roman 
Dutch Law that children procreated in adul- 
tery cannot be legitimated. 

But section 37 of Ordinance 15 of 1876 lays 
it down that illegitimate children inherit the 
property of their intestate mother but not 
that of their father or that of the relatives of 
their mother. 

The word •* illegitimate" in its full signi- 
floance would include adulterine bastards. 

Under the Koman Dutch Law adultery 
was a criminal offence and the offspring of 
adultery or incest were termed children 
ex damnato coitu owing to the inflaence of 
the Canon Law upon the prevailing Dutch 
Civil Law. 

In Ceylon notwithstanding the Political 
Ordinance of 1580, adultery is not a criminal 
offence and no case has been cited to us 
shewing that the courts have recognised 
either the incapacity of adnlterine bastards to 
inherit fiom their mother or the converse. 

The consequential effects of the Full Court 
decision in Kabonchihamy vs. Anoohamy, 
ubi Bupra would be that children born of the 
parents before the marriage would not be 
made legitimate by the marriage owing to the 
effect of section 22 of Ordinance 2 of 1895 but 
would still be illegitimate. 

The law by recognising the marriage does 
away with the ecclesiastical ban of damnatus 
bot atill refuses ^hem speoificallj^ the rights ol 



legitimate children to inherit from their 
father. 

Why therefore should not the offspring have 
the status of ordinary illegitimate children 
and inherit from their mother on the principle 
that a mother makes no bastard P 

It seems to me that there is nothing to 
militate against such a conclusion except the 
effete principle of the old Aoman Dntofa 
Ecclesiastic Civil Law which enacted that 
adultery was a crime and that the sins of the 
parents should be visited on the innocent off- 
spring of it. 

I do not wish to be supposed to be support- 
ing the theory that adultery is no monU 
oflfence but merely to enunciate what I deem 
to be a plain principle of equitable right 
founded on a fair reasoning. 

I am afraid however that Koman Dutch Law 
which must be held to apply to this case la too 
clear to be disregarded. 

With considerable reluctance therefore I feel 
bound to hold that if these petitioners are 
adulterine offspring they are not entitled to 
inherit their mother's property with the 
legitimate issue. 

I think therefore that the judgment of the 
District Judge must be set aside and the case 
sent back for the trial of the issue whether 
these children are illegitimate or not aa pro- 
posed by my Lord. The respondents should 
pay the costs of this appeal, the costs in the 
Court below to abide the judge's decision. 
■ ■ • ■ 

iVd«e«< :— MIDDLETON, J., AND 
GRENIER, J. 
26th Sept. and 3rd Oct., 1907. 
Kalu Banda Vs. Ibulan&y Kanoawy 
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Bescuing persona from cuatody—WarratU ex fade 
good—Directed to Fiacat— Execution outside 
juriadictum—Sectiona 52, 56, 57 Criminal Proce* 
dure Code-^Sectiona 9 and 12 of Ordinance i 
ofl867—Powera ofFiacaVa oficera-^ 

Where a warrant against aame coolies were issued 
by the Police Mapiatrate of Kegalle and directed 
to the Deputy Ftacal of Matale, and where the 
aame waa endoraed by the Police Magistrate of 
Matale. - ^ -v 

Held, that the warrant ibaa on the face of ;* good^ 
and reacuing peraom arreated under suck 'war* 
rant waa an o^ence. " 

Held, also that warranta directed to'the Fiscal or 
Deputy Fiacal can be executed by 'peons emi>loy 
edbyauch Fiacal. 

Held Furtheb, that if criminal force waa used in 
suchreacue, the accused can be punished sepa* 
rately for tJie ofencea of reacuing peraons from 
lawful custody and of using cHmtfial force, 

TJis offence involving an interference with oMcen 
ofjuatice ia of a aertoua character, and should 
not be leniently dealt with. 

The accused in this case were charged with 
rescumg coolies arrested under warrants 
issued by the Police Magistrate of Kegalle 
and of using criminal force to the officers in 
whose custody the coolies were. The warrants 
were directed to the Deputy Fiscal of Matile. 
forwarded to the Police Court of Matale, and 
endorsed by the Police Magistrate of that 
Court and further endorsed by the Fiscal'B 
Marshal for e^eootion by two peons, 
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The aootised were convicted and sentenced to 
one month's rigorous imprisonnkent and a fine 
of rupees fifty each. They appealed. 

Bawa for accused-appellants. 

Waoswobth for complainant-respondent. 

MiDDLBTON. J. The appeal in this case was 
as to the legality of the warrants upon which 
certain coolies had been arrested, for whose 
forcible rescne from the custody of the Fiscal's 
officers, the accasedhad been convicted for 
offences under sections 220 and 344 of the 
Penal Code, punishable respectively by a maxi- 
mum of two vears' rigorous imprisonment of 
either description or with fine or with both. 
The sentences imposed were one month's 
rigorous imprisonment and R50 fine respec- 
tively. 

As it was a case of considerable importance 
I directed it should be argued before two 
judges. 

As regards the warrants it was pressed upon 
us that they were illegal (1) because they were 
directed to the Deputy Fiscal, Matale ; (2) 
because the description of the accused therein 
was insufficient to justify their arrest ; (3) 
that the substance of the offence was not noti- 
fied, as Section 53 of the Criminal Procedure 
Code provides, to the accused. 

It was further contended that the accused 
had been convicted on the same facts involving 
the same offence under two different Sections 
of the Code and separately punished, there- 
fore^ in other words that they had been twice 
punished for the same offence. 

The warrants were directed to the Deputy 
Fiscal, Matale, forwarded to the Police Court 
at Matale for execution under section 56 (1) 
and endorsed by the Police Magistrate of that 
Court for execution within the local limits of 
the Police Court of Matale and signed by the 
Magistrate and further endorsed by the Fiscal's 
Marshal in the Fiscal's Office for execution by 
two named peons. 

It was contended that under section 52 (I) 
it was practically imperative that the warrants 
should beaddressd to the Fiscal of the Province, 
that here they were addressed to the Deputy 
Fiscal under section 52 (I), that the Deputy 
Fiscal had no power to endorse und^ section 
67, that the Matale Magistrate had no greater 
power under sectien 56 (2) than the original 
Magistrate had under section 52, and that the 
endorsement by the Fiscal's Marshal to the 
two Fiscal's peons had no authority from the 
Police Magistrate of Matale to execute them. 

It was farther argued that the policy of the 
law rr quired that some person of substance 
like the Fiscal should be apparently responsi- 
ble for any illegal arrest. 

The original Court should ordinarily under 
section 52 sub-section (1) direct the warrant to 
the Fiscal of the Province, but under sub- 
section (2) it may t>e directed to any other 
person by name or office, ». 0., a Deputy 
Fiscal. 

Under section 5 of the Fiscal's Ordinance 
Ko. 4 of 1667, each Deputy Fiscal shall within 
his own district exercise the powers and per- 
form the duties hereinafter required to be 
exercised aiid performed by the Fiscal of the 
Province. The principal of these duties is the 
eateoution of the processes of the Courts. 

Kow it is clear to my mind that the warrants 
were orisinally issued and directed under 
section 52 (2) which would enable the Deputy 
fi«C«l or ai^7 Police Officer to execute them 



within the local jurisdiction of the Court 
issuing them. 

They were then forwarded under section 56 
(1) (not under section 57 to another Province) 
as they were required to be executed in the 
same Province but in a different Magisterial 
jurisdiction. 

Under section 56 (2) the Magistrate shall 
endorse his name on the warrant and if practi- 
cable cause it to be executed within the local 
limits of his jurisdiction. 

The Magistrate endorsed them and forward- 
ed them to the Fiscal's Office for execution 
which seems to me was the only practicable 
way of causing them to be executed. 

There are no limiting words as in section 83 
of the Indian Criminal Procedure Code, and 
the Magistrate under section 52 (2) has a dis- 
cretion given to him by the words *' cause it 
to be executed." 

His endorsement in my opinion gives the 
necessary authority to execute within the 
local limits of his jurisdiction to the persons 
entrusted by law with the execution of process 
in that jurisdiction. 

He is not directed to endorse it to the Fiscal 
or Deputy Fiscal but to cause it to be executed 
if practicable. 

Section 52 applies in my opinion to the 
original issue of warrants only. 

Section 9 of Ordinance 4 of 1867 gives the 
Fiscal power, to appoint marshals for the 
execution of process within his division. 

Section 12 enables that marshal to appoint 
process-servers for his division and makes the 
marshal civilly responsible for the acts and 
omissions of the process-servers nominated 
and employed by him. 

Under section 27 the process to be executed 
and served in a marshal's division may be 
transmitted to him by the Fiscal or Deputy 
Fiscal and he is responsible for its due execu- 
tion and service. 

The case of Durga Charan Jemadar and 
others vs. Qubbn-Emprbss (27 Calcutta, p 457), 
does not seem to be in point as the endorse- 
ment of the warrant there was in express 
breach of section 79 of the Indian Criminal 
Procedure Code. The same observation applies 
to Ealai and others vs. Cuowkidar (7 Cal- 
cutta d56)andinlTambyah p30. The war- 
rant was bad ex facie. 

Here the question is whether the warrants 
were on the face of them legal and in my 
opinion they were for the reasons I have set 
out. 

The next question taken was whether the 
description of the accused was sufficient. 

In my opinion it was. In each warrant the 
accused were bpeciflcally charged with the 
offence of quitting service of a named superin- 
tendent of a named estate. Although they 
may not have l>een residents of the place men- 
tioned in the warrants when they were granted 
and no fore or Christian names are given yet it 
is in evidence that coolies, who, knew the 
men, were taken by the officers to identify 
them, that they were identified and arrested 
without objection on their part. 

I cannot find the case referred to by Mr, 
Bawa in 9 Bombay pl54 referring to Jamea 
Hastings, but from what he read of it it was 
clear that in that case there was pratioally 
no description. 

It is almost impossible to obtain the fore or 
Christian names of Indiai^ opglii | si^d I thii^ 
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the fact that they wexe arrested without their 
objection shews that the deacription here was 
under the circumstances sufficient. 

As regards the substance of the warrants not 
having been communicated to the coolies who 
were arrested, there is no evidence that any 
objection was taken by them or that the sub- 
stance of the warrants was not notifie d to 
them. The evidence shews that they were 
identified, arrested, Biid handcuffed and taken 
away some distance without objection. 

The presumption under section 114 of the 
Evidence Ordinance is that the necessary 
official acts under section 53 were performed. 

In Abdul Oaffoob and others vs. Quben- 
Emprbss (23 (Jaicuita* p 896; the warrant wss 
only initialled by the Magistrate, not signed, 
and the evidence apparently shews the sub- 
stance of it was not notiGed to the person 
arrested. 

In Satish Chandra Rai and another vs. Jodu 
NandaurSiDgh (26 Calcutta p248) the Police 
Officer had no authority to arrest for the 
offence charged wiihont a warrant, and it was 
proved that the officer although he had a 
warrant held it in his hand with 6 other war- 
rants, but did not notify the substance of it to 
the accused. 

In my opinion this objection caonot be 8up« 
ported. 

We then come to the last objection that the 
accused could only be charged and tried with 
only one offence. 

Section 180, example (a) seems to meet this 
point entirely. 

It is quite possible for a rescue to take place 
withoui the use of Criminal force to those io 
custody of the prisoners. 
. Here the peons resisted the rescue and one 
was struck at by the Ist accused and the other 
fitrnck by the 3rd accused and the 2nd accused 
pulled the women away from the peon, 
Punch irala. 

It seems to me 3rd accused ought to have 
been convicted of voluntarily causing hurt 
while the fact that two of them had sticks and 
attempted to cause hurt to the peons while the 
owntr took advantage of the hurt caused to 
rescue the women from the hurt man may well 
place the other two in the category of aiders 
and abettors under section 107 of the Penal 
Code. 

In my opinion, therefore, the oonviction 
must be held gooa in this respect. 

As regaras tiic sentences, I have been obliged 
to read the evidence in the course of preparing 
my judgment and I have noted the remark of 
the Magistrate that such offences are beoom- 
ing very common. 1 have also noted the fact 
recorded that these peons were wearing their 
badges. 

To my mind offences of this character are far 
more serious than the case of a cooiy who 
qaVte service without reasonable oause, for 
whvch 1 liud Mdgititrates enforcing sentenoes 
of Vbree months' rigorous imprisonment, and 
the LegibUture recognises this by the difference 
in ttie maximum punishment that may be 
awarded. 

I therefore, call upon Counsel for the appel- 
UQt4 to shew cause why the punishment 



inflicted by the Magistrate should not in these 
cases be enhanced. 

Grbnibr, J. : I agree and have nothing to 
add. 



3rd October, 1907. 

Bawa for appellant. 

Wadswobth for respondent 

MiDDLBTON, J. : We need not call upon 
Counsel on the other side. We have 
listened with great care and attention to all that 
has been urged by Mr. Bawa and we are fully 
alive to the fact that if this appeal had been 
withdrawn the facts of the case might not have 
been known to us. It is no fault of the learned 
Counsel for the appellants that he considered 
that he had a legal ground for supporting the 
appeals. In the course of the hearing, Uie facts 
were brought to our notice and upon a con- 
sideration of these facts, it is impossible to 
doubt that these appellants have been ex- 
tremely leniently treated by the Magistrate. 
The Legislature by the imposition of a maxi- 
mum punishment of two years indicates its 
view of the serious character of an offence 
involving an interferenoe with officers of 
justice. Bexe there has been in addition a 
certain amount of violence used, that, even if 
there had been no violence, the offenoe under 
section 220 is, in my opinion, a serious one, 
and regarded by the law as a serious one. As 
I said in my judgment Magistrates are in the 
habit of imposing the maximum sentence 'of 
three months in the case of coolies who desert, 
and in comparison with such offences, the 
offence of rescuing offenders from legal custody 
is a more serious one. In our opinion it 
should be punished with proper severity. The 
sentences inflicted by the Magistrate must be 
set aside and the sentences we impose are that 
on each of these counts each of the aocnsed- 
appellants be rigorously imprisoned for four 
calendar months. The sentenoes under each 
section to run concurrently which will have 
the effect of four months rigorous imprison- 
ment in toto, 

Gremieb, J. : I agree. 



Freeent .— MIDDLETONjr.,:AND GKENIEE J. 

16 October, 1907. 

Uduma Lbbbb vs. Meboim Bawa and Othbrs. 

81 ... D. C. Batticaloa ... 2786 

Donation Inter Vivos—Will— Diffbrbnob 

]yherea duly executed deed contained thefoUowhig 
worda:—'*! . . far and in ocmaideration <^ 
tfie conjidefice, love and affection I have towards 
mjj son . I Iwrehy dotuite^ aseiffn and set o^er 
unto him tJie ueventy-three head of oxen .... 
Hubject to the hereinafter described conditions 
and directiotu which is to take ^lace after my 
death. 

*' Therefore by virtue of this instrument my son . . 
shall accept after my death the aforesaid cattle 
. . . . and he my ao7i sJuill take over and 
possess and enjoy the same as his own property 
forever.'* 

Held.— r/ta< the instrument was a donation inter 
vivos and not a testamentary disposition, r aity 
vs. Jacova lAC.B. 46 not followed. 

HjiLD AL8o.-*jf/wi in donations inter vivos which a^ 
to take effect after the death of the domr^ th^ 
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gift is a present one talcing effect immediately on 
due (tcee^tance by the donee^ Imt the possession 
of the thmg donated is postponed iUl the death 
of the donor. 

In thia oase (he^laintiff sued the defendants 
for the recovery oTaome head of cattle, basing 
his title nnder a deed No. 1856, dated 20th 
February, 1902. The defendants denied that 
the deed was a donation, and said it was a will 
which had to be proved as such before the 
plaintiff oonld maintain the action. The 
learned District Jad{;e held that it was a 
testamentary disposition and dismissed the 

glaintiff's action directing him to take steps to 
ave the said document proved in the District 
GourtasawilL The plaintiff appealed* 

A. 8v. y. Jaybwabdbnb for appellant. 

H. A. Jaybwabdbnb for respondent. 

MioDLBTON, J.'-I agree that looking at the 
terms of the deed No. 1866 dated 20th Febru- 
ary, 1902, from the translation at page 27 of 
the Record and the fact that it is signed by 
the plaintiff it mast be construed as being a 
donation **inter vivos" to take effect after death 
duly accepted by the donee at its execution 
and therefore irrevocable in the eye of the 
Roman Dutch Law which governs us in these 
matters. 

Voet XXXIX 6. 4. (Mr. de Sampdyo*8 transla- 
tion) £urge vol. ii p 143 and the decisions 
reported at 4 New £iaw Reports p 288, 6 Sup- 
reme Court Circular p 13, 2 Ceylon Law Re- 
ports page 52 shew that this is one of a class 
of deeds well-known in Roman Dutch Law as 
Dias J. said in 6 Supreme Court Circular 
page 16. 

1 agree, therefore, with my brother Grenier 
that it is not to be treated as a testamentary 
document, the revocability of which is un- 
disputed element in it and that consequently 
the judgment of the learned District Judge 
must be set aside and judgment entered for 
Uie plaintiff on the basis proposed by my 
brother. 

Gbbnibr, J.— The principal question argued 
on this appeal was whether deed No. 1866, 
dated 26th February, 1902, on which the plain- 
tiff based his title to several head of cattle 
described in the schedule annexed to the deeds 
was a testamentary disposition or a deed of 
donation. 

When the deed was first read to us by 
appellant's Counsel, I was certainly of opinion 
that it was in the nature of a last will, and 
that the appellant could make no use of it 
until he had taken out probate ; but, at the 
close of the argument, our attention was 
drawn to a portion of the deed which clearly 
shewed that the person who executed it and 
the person in wnose favour it was executed 
regarded the instrument as a deed of donation 
**inter vivos'' to take effect alter the death of 
the donor. 

The presence of dear words of accept* 
ance on the ipart of the donee indi- 
cated beyond cdl doubt that neither 
purty regarded the deed as containing 
a testamentary disposition. Possibly had 
there not been this clause of acceptance in 
the deed, there would have been much 
room for controversy as to its real character. 

I need hardly say that the Roman Dutch 
liftW recognises donations '* inter vivos " which 



are to take effect after the death of the donor ; 
the gift is a present, one taking effect imme- 
diately on due acceptance by the donee, but 
the possession of the thing donated is post- 
poned till the death of the donor. 

It is manifest that there are no words in 
this deed from which it may be inferred that 
the donor had any intention to revoke it 
and to take back what was gifted at any 
time before his death. But that really makes 
no difference one way or the other in view 
of the attitude which both the parties to it 
took up at its execution. A donation ** inter 
vivos" is in it8 nature irrevocable once it is 
accepted ; and in that respect it differs from 
a last will, which the testator may revoke at 
any time he likes. 

There is nothing in this deed to shew that 
the donor intended it to be other than an 
irrevocable gift ; and this being so, we think 
the District Judge was in error in regarding 
the deed as a testamentary disposition, 
requiring probate in order to give it vita« 
lity. 

In the course of the argument we w^e 
referred to a case reported on page 46 of the 
Appeal Court reports in support of the conten- 
tion that the deed in question was a testa- 
mentary disposition. With much respect for 
the learned Judge who decided that case, I 
think he went too far in holding that the 
deed then before him was a testamentary dis- 
position. To my mind, it was, applying the 
principles of the Roman Dutch Law to it, a 
donation " inter vivos " which was to take 
effect after the death of the donor. 

The principle underlying donations "inter 
vivos " are so clear, that it seems unnecessary 
to refer to any decided cases on the point ; 
but 1 would cite D. C. Kandy 90200, 6 d.C.C. 
page 16 and D. C. Chilaw No. A, 400, 2.C.L.R. 
page 62. 

On the facts we think that the plaintiff is 
entitled to succeed in view of our decision on 
ihe law. The plaintiff is entitled to the 
possession of the animals in question which 
are the subject of this action, and the res- 
pondents had no right to remove them from 
nis custody. 

The judgment of the Court below will be 
set aside and the respondents will be ordered 
to restore the cattle removed by them to the 
plaintiff. Such cattle to remain with the 
plaintiff until the 2nd defendant attains his 
majority. 



Present: MIDDLETON, J. AND GRENIER, J, 

7th Octobbb, 1907. 
In thb Mattbr of thb Estatb ov Vaira- 

YANATHBR IrAMUPPILLAI. 
AKMAPILLAI vs. SlNNAXAMBY. 

61 ... D.C. Jaffna ... 1808 

Adtninistraiwn— Proof of H\lt--dae es^ecuiion^ 
Admissions— Burden of Proof, 

The dne eaecution of d. doeument purporting to he 
a wiil of a deceased person should be proved aUhough 
it is admitted ifiat tl^e handwriting and signature on 
the document was the deceased's. 

In this case the petitioner Annapillai, widow 
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of Iramnppillai, applied for letters of admiuie- 
tratlon £o the estate of her husband who died 
on the 10th October, 1906, and noticed the 
brothers of the deceased as respondents. The 
1st respondent then prodoced a docament par- 
porting to be the will of the deceased and 
applied for Probate as ezectxtor ander the will. 
The document was signed by the deceased and 
attested by iive witnesses. There was a signa- 
ture at the end of the docament which was 
erased off. 

When the case came] on for inquiry the 
District Judge recorded as follows: : ''What I 
have to decide is whether the will propounded 
by the 1st respondent was duly executed by 
the deceased vairavanather Iramuppillai. 

'*It is admitted by petitioner that the will is 
in the handwriting of, and signed, by Iramup- 
pillai. 

'*Mr. Daraisamy qootes Williams on execu- 
tors 8th Edition Vol. i. page 288 **where there 
is proof of signature everything else is implied 
till the contrary is proved." 

"The will being admittedly in the hand- 
writing of the deceased it mast be presumed 
that it was executed in accordance with law. 
I hold, therefore, that it is for the petitioner to 
prove the contrary. 

"Mr. Sandrasagara suggesto that the wit- 
nesses signed the will after the death of 
Iramuppillai. That does not shift the onus on 
the respondent who produces the will in my 
opinion. Mr. Sandrasagara declines to accept 
the onus. In that case the petition must be 
dismissed with costo and I accordingly dismiss 
it, and declare the will proved. 

"Let probate issue to the 1st respondent 
Vairavanather Sinnatemby." 

The petitioner appealed. 

Wjlltbr Pbrbira, k.c, Actg. A.Q. (Wads- 
WOBTU with him) for appellant. 

Kamaoasabai for respondent 

MiDDLBVON, J.:— In this case the petitioner 
sought for letters of administration to an in- 
testate on the footing of intestacy. When the 
case came on lor hearing and for the respond- 
ents, who had been noticed to shew cause why 
the application should not be granted, one of 
the respondents, a brother of the intestate, 
relied on a document which he propounded as 
the will of the dticeased. It seems, thereupon, 
that the petitioner, who from the notes of the 
District Judge, doest not appear to have been 
represented by a Proctor or Counsel, 
admitted that this document which was 
signed by no less than 6 witnesses, wss in 
the handwriting of, and was signed, by the 
deceased. The Proctor on the other side 
thereupon proceeded to quote Williamson 
executors from which he deduced the infer- 
ence in which I hardly agree with him, as far 
as affectinf( this case, that where there is 
" proof of signature everything else is implied 
till th«i contrary is proved." The learned 
District Judge himself then started with the 
presumption that as the document was ad- 
mittedly in the handwriting of the deceased, 
it most be presumed to have been executed in 
aceui dance with law. Again I am unable to 
agree that such a presumption is the right one. 
We have seen this document ; and anybody 
JOQltlng at il with a orltioal eye woold, I tbin^ 



at once be inclined to view it with suspicion. 
There is apparently the sign of a signatore 
which has been erased. 

This is a point which seems to me should 
have aroused the suspicion of the learned 
District Judge, and then in my opinion, It was 
his duty to have framed an issue as to whether 
or not this document purporting to be a will 
was in fact duly executed. This, however, he 
did not do, but on admissions and presump- 
tions of no weight he declared that the wiil 
was duly proved. This, I think, was rather a 
stroQgitep in the present instance. It niight 
have been open to him perhaps to have said 
that the will shall be declared proved unless 
cause to the contraiy was shewn. The case in 
2 N. L. R. page 126 is authority for saying that 
there is no necessity for any affidavit or oral 
evidence on oath in support of an objection to 
the genuineness of a will, if the " paper pro- 
pounded as a will discloses on the faoe of it 
Indications exciting serious suspicion as to its 
authenticity." 

In my opinion this ppeal should be 
allowed, and the case sent back to the District 
Judge to frame an issue on the lines I have in- 
dicated, in order that this document may be 
proved in solemn form. 

I think considering the admissions which 
appear in the record made by the petitioner 
each party should bear his coste of this 
appeal. 

Gbbmibb, J.:— I am of the same opinion. 



Present :— MIDDLETON, J. 

10 October, 1007. 

fiALAPPU VS. Jambs Pbrbba. 
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Mhcltief-^criminaX ^d«j 
— sections 409 aftd i 



P. a Matara ... 28840 

IM — bona fide claim of right 
i of the Penal Code, 

To constitute the offence of mischief it must be proved 
that the person charged ivith the offence had the 
intention to cause wrongful loss or damage to 
any person, 

miere a person actitig as a bona fide pwrchaser of 
property cuts down some trees in the property 
purchased^ he cannot be convicted of criminal 
trespass or mischief. 

In this case the accused was charged with 
criminal trespass and mischief in that he 
entered the land of the complainant and cut 
down some trees, The accused pleaded that 
he had purchased a share of the land from one 
of the co-owners and took possession of it and 
cut down some trees for the purpose of build- 
ing a house. The Magistrate convicted the 
accused and he appealed. 

Van Lakqbmbbrq for appellant. 

Miudlbton, J.— Iu this case it is not neces- 
sary to go beyond the sections of law on which 
the convictions are founded. 

The appellant has been convicted of mis* 
chief under section 409 and of criminal tres* 
pass under section 433 of the Penal Code. 

"Misdiiel" is thus defined by section 406 
of that Code : -"Whoever with intent tocause 
or knowing that he is likely to cause, wrongful 
loss or damage to any person, causes the des- 
truction of any property, or any such change 
in the property, or in the sitoatioa thereof | 9H 
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destroys, or dimiDishes its valne, or utility, or 
affects it injariously commits mischief/' 

Now the evidence to my mind does not dis- 
close here that the trees in question were cut 
down with any intent such as that section 
contemplates. 

Again, to constitute an offence under section 
483 there must be shown pi oof of an intention 
"to intimdate, insult, or annoy any person in 
occupation of any property, or that the accused 
having lawfully entered that property, unlaw- 
fully remained there with intent to thereby 
iotimidate, insult or annoy any person." 

Kg such intention is disclosed here. 

80 far as I gather from the evidence which 
is not very long the accused purchased a share 
in the land in question from one co-owner. He 
had what was said to be his vendor's share, 
pointed out to him, and he took possession of 
it, and proceeded to clear it for building a 
honae by cutting down the trees. 

Th^e is nothing to shew on the face of the 
evidence that he was not acting absolutely 
bona fide as a purchaser. I therefore set 
aside the conviction and acquit the accused— 
appellant. 

Present'— HUTCHINSON, C.J. AND WOOD 
RENTON, J. 



4th November, 1907. 

John Perera vs. A. M. Pbrkra. 

73 ... D.O. Kandy ... 16487 

PeUUan of Appeal — Signed by Proctor who is a pariy 

appeUant — section 755 of the Civil Procedure 

Code, 
Where cm appellant is himself an advocate or 

proctor it m su^cient if he draws and signs the 

peHtioti of appeal hitnself. 
Wood Renton, J. — Tim enactment embodied in 

section 755 of the Civil Procedure Code was 

designed to check frivolous appeals. 

Mr. Charles Vanderwal, Proctor of the Dis- 
trict Court of Kandy, was himself the party- 
appellant in this case. The petition oi appeal 
was signed by him alone, and objection was 
taken by the respondent that the petition of 
appeal was not in conformity with Ihe pro- 
visions of section 755 of the Civil Procedure 
Code. 

fl. J. C. Pereiba (Van Langenberg with 
him) for appellant. 

F. J, DB fciARAM for respondent. 

Hutchinson, C J. :— The appellant is a 
Proctor. He was Proctor in the action for the 
original plaintiff; judgment had been given for 
the plaintiff, who then died, and the present 
plaintiff was substituted for him and employed 
another proctor. The appellant claimed a lien 
for his costs over a sum of money in Court, 
the proceeds of execution of the judgment. 
The District Judge disallowed his claim, 
and he appeals against the order of the District 
Judge. 

A preliminary objection is taken by the 
plaintiff that the petition of appeal does not 
comply with section 155 of the Civil Procedure 
Code Inasmuch as it is signed only by the 
appellant. 

Section 755 enacts that all petitions of 
appeal shall be drawn and signed by some 
advocate or proctor, or else they shall not be 
received; provided that any party desirous to 
Bppeal may state viva voce his wish to 



appeal, and the grounds of his appeal, which 
shall be taken down in writing by the Secre- 
tary of the Court in the form of a petition of 
appeal, when it shall be signed by the party 
and attested by the Secretary and be received 
without any signature of any advocate or 
proctor. 

Where the appellant is himself an advocate 
or proctor the words of this enactment are 
satisfied if he draws and signs the petition 
himself; but it is not so clear that the real 
meaning and intention of the enactment are 
satisfied. It looks as if the intention was that 
some advocate or proctor other than the appel- 
lant should draw and sign on his behalf, with 
a proviso that he may dictate his petition to 
the Secretary and get the Secretary to attest 
it. But the Legislature has not expressed 
this; probably it did not think of the case 
where the appellant is an advocate or proctor : 
it is a case omitted. It is arguable that the 
Legislature if it had intended that the petition 
should be drawn by some proctor **other than 
the appellant" would have inserted those 
words; or on the other hand that if it had 
intended that a proctor-appellant might draw 
his own petition it would have inserted the 
words, "unless the appellant is himself a 
proctor." 

There is, however, a decision which seems 
to be in point, Silva vs. Coppb Tambe, reported 
in Ramanathan (1843-1855) 66. This is a deci- 
sion on the Rule of 1843 which is in the 
same terms as section 755, and the Judges 
held that a proctor-appellant need not employ 
another proctor to draw and sign his petition 
of appeal, but that his own signature with the 
addition "Proctor of the District Court," is 
enough. The case is referred to in Thompson's 
Institutes I, p 180, where the author in a foot- 
note says : "The Rule was introduced in the 
hope that professional men would not give 
their aid to vexatious and frivolous appeals," 
giving as his authority 4401 D. C. Colombo, 
10th August, 1846, 

The reason given by the Judges for this de- 
cision does not eeem a good one. But the 
decision does not appear to have been over- 
ruled or dissented from, and I think we ought 
to follow it. I would therefore overrule the 
preliminary objection. 

Wood Kenton, J.:— I agree that we are bound 
by the authority of Silva vs. Coppb Tamby 
[(1846) Rame 1853 1855 p. 60], decided under a 
rule (V. 22 of the rules of 12th December, 1846], 
identical in tenor, and even in terms, witioi 
section 755 of the Civil Procedure Code, to 
overrule the preliminary objection, taken on 
behalf of the respondent to the admission of 
the present appeal. I desire to add, with the 
greatest respect for the learned Judges who 
decided that case, that I should not be prepared 
to follow it as r^tio scripla. I do not think 
that the proposition with which the judgment 
commences, that "proctors, attorneys, and 
solicitors are privileged to sue or be sued in 
their respective courts in person" is strictly 
accurate in itself, or constitutes any found- 
ation for the conclusion, deduced from it, that 
a proctor of the District Court need not employ 
another proctor to sign his petition of appeal. 
It is true thai in England a proctor, attormy 
or sjlicitor, was privileged to sue or be sui d 
only in the court to which he belonged on the 
principle that his attendance was constantly 
required there for the despatch of basineea, !( 
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is also true that this privilege was sometimes 
asserted in person [see Ohetland vs. Thornley 
(1810) 12 East 544], although it was latterly 
held that it could only be pleaded by attorney 
[see Groom vs. Wortham (1842) 2 Dowl. R. S. 
667 and c.f. Hunter vs. Neck (1841 3 Nan and 
Gr 181). But just as the privilege itself 
i xisted for the convenience of the courts and 
their officers and of suitors, so the right of the 
proctor, attorney or solicitor, in so far as it 
was recognised, to assert the privilege in per- 
son, had nothing to do with his professional 
standing. When an unsuccessful attempt was 
made in Hunter vs. Neck (*'ubi sup") to 
induce the court to hold that a plea by which 
the defendant alleged that he was an attorney 
of another court and privileged to be sued 
there, must be pleaded in person, and the 
claim was based solely on the contention that, 
if he appeared by attorney, he must be taken 
to have aubmitted to the jurisdiction which he 
challenged. I do not think that the privilege 
relied on by the Judges in Silva vs. CorPK 
Tamby has any real bearing on the question at 
iBsae in that case or In the present one. 

Moreover, as a mere matter of construction, 
sec. 756 of the Civil Procedure Code seems to 
me to require an appellant, whether he be a 
proctor or an advocate or a layman, either to 
present his appeal under the signature of an 
advocate or proctor, or to avail himself of the 
proviso to the same section, and have it re- 
corded and forwarded by the secretary or chief 
clerk of the court below. This interpreta- 
tion of the section results clearly, I think, from 
the us** of the words : **Any party desirous 
to appeal" in the proviso. It appears to me 
that the proviso prescribes the mode and the 
sole mode in which an appeal can be received 
in this court without being authenticated by 
the signature of an advocate or proctor. 

As a m itter of policy, there are no substan' 
tial reasons why this construction of the law 
should have b en maintained. It m.iy quite 
well be that the identitieation of appellants 
and the exclusion of the undesirable services 
of the baser sort of petition-drawers and of 
touts were among the objects of section 755 of 
the Code of Civil Procedure : and, of course, 

» that section affords no absolute safeguard 
against the presentation of frivolous petitions, 
inasmuch as, whatever may be the view of an 
appeal taken by an adyocate or proctor, any 
party may have it brought before the Appeal 
Court. At the same timt>, the enactment em- 
bodied in section 755 of the Code was designed 
to check frivolous appeals (see Thomson's la- 

__— ^itutes i. 180 and 4401 D. C, Col:>rabo, lOLh 
August, 1846) : and the fact that his proctor or 
advocate refused to sign an appeal would, in 
many cases, act as a wholesome check on a 
vexatious litigant. Experience has shown 
that the legal profession itself may furnish, 
from both its branches, types of this class who 
stand in great need of such restraint. In say- 
ing this, I am, of course, treating the question 
as an abstract one, and not in any w.iy to the 
position of Mr. Vanderwall, agaiuat whose 
good faith, in the present matter, no imputa- 
tion whatever is suggested. 

1 agree, however, that Silva vs. Coppk 
Tamby is binding on us here and that the 
preliminary objection must fail. 



Present i-HUTCamSOli, 0. J. 

4th November, 1907. 

Hendry vs. Aluwihabb 
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Cattle Trespms— order to pay datnages^'Appealahle 
— Ordinance 9 of 1^70 section 7 — Proceedings civil and 
not criminal. 
Proceedings under the Cattle Trespass Ordinance 6 

of 1676 are civil and not criminal^ and the provi- 

810)18 of tJie Criminal Procedure Oode ao not 

apply. 
An appeal lies from an order condemning the owti&rof 

trespassing cattle to pay damages utider sectiiM 

7 of the Ordinance. 

In this case the defendant was sued under 
the Cattle Trespass Ordinance by the complain- 
ant for damage caused to rubber plants by five 
cattle of which four belonged to defendant. 
The headman at the request of the complain- 
ant assessed the damages, which he valaed at 
K12-50. The complainant was not satisfied 
with the assessment and referred the matter 
to the Police Court. The Magistrate after 
enquiring assessed the damages at R22-50. 
The defendant appealed. Counsel for com- 
plainant-respondent raised a preliminary 
objection that no appeal lay from an order 
under section 7 of the Cattle Trespass Ordin- 
ance. (31 P. C. Chilaw 8963 S.O.M. 8 Feb., 
1895). 

Wadsworth for defendant-appellant 

A. St. V. Jayawarden'e for complainant 
respondent. 

Hutchinson, C. J.— This is an appeal nomi- 
nally about a sum of RIO, really about K4-50, 
involving no question of the slightest import- 
ance or interest but merely about a trifling 
oversight of the Magistrate. I should lilse to 
find that there is no right of appesd in sach 
a case, but I am afraid I cannot! 

The appellant was summoned for allowing 
his cattle to trespass and was required to shew 
cause why he bhould not pay the damages. 
The Magistrate after enquiring assessed the 
damages at R22-50. The only point taken on 
behalf Of the appellant was that the Magistrate 
had made a mistake as to the amount of 
damages. 

The respondent objects that there is no 
appeal in such a case as this. 

The proceedings were taken under Ordin- 
ance 9 of 187G, which empowers the Police 
Court, where animals have been seised for 
trespass, to "summarily enquire into the case 
and .... award buch damages as shall 
have been proved to have been sustained," and 
also a fine, payable to the Crown, if the tres- 
pass was committed in the night time; and 
section 8 empowers the Court to award a fine 
not exceeding K5 for each animal, whether 
any damage is proved or not. 

Both the parties say that proceedings ander 
this enactment are civil and not crimin^il pro- 
ceedings ; and they refer me to an opinion of 
CAYLEY,C.J.,to that effect reported in 3 SCO. 26 
and to a decision of Clarence J. in 8 S.O.C. 79. 
In the latter case the appellant had been ordered 
to pay damages and had also been fined, ander 
this same Ordinance and the Court neverthe- 
less held that the proceedings were civil and 
not criminal and that the right of appeal still 
remained under the repealed Ordinances 11 of 
18()8, and 7 of 1874, which gave a right of 
appeal against all final judgments orsentenoef 
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of Police Ooarts. I shoald have thoaght that 
proceedings in which the defendants is sen- 
tenced to a fine payable to the Crown were 
"criminar' and not civil proceedings. In 
the present case, however, damages only were 
awarded ; and I follow the above decision and 
hold that the proceedings in this case were 
civil. 
Sections 21 and S9 of Ordinance 1 of 1889 

gives the Supreme Oonrt an appellate jnri»- 
iction for the correction of all errors in fact 
or in law committed by (amongst other conrts) 
any Police Goart As this is a civil matter 
the provisions of the Criminal Procednre Code 
do not apply to it ; and I do not find anything 
in the Civil Procedure Code or elsewhere to 
limit the po^er given to this Coart by No. 1 of 
1889. I therefore hold that a right of appeal 
exists. 

On the merits, I agree with the Magistrate 
that he had power to award snch damages aa 
he found to nave been proved, and I see no 
nroand for interfering with his assessment. 
Bat I think that as the damages were oaased 
by five animals, and only four of them be- 
longed to the appellant, he shoald have ordered 
the i^pellant to pay only foar-fifths of the 
damages. I therefore amend the Magis- 
trate's order by sabstitating R18 for R22-50. 

PremU.'-GBENIEB, J, 

21 October, 1907. 

Manukl Sotsa vs. Don Manubl. 

119 ... C. B.Panadare ... 7743 

Apflicationfor writ oftxecution—PetitUmStamp^ 
Section 2fi4 of the Civil Procedure Code—Form 
^—Practice. 
An application for torii of execuUon under teeOon 
2x4 of the Civil Procedure Code need not he by 
petition and does not require to be stamped. 
Chetlappah Chetty vs. Kandyah 2 Balasingham p61 
notfolUmed, 

Gbemibb, J, —Form 42 of the code is not defective 

In this case the plaintifi^, the decree-holder* 
aTO>lied to the Coart for writ of execation. 
Hie learned Commissioner held that the appli- 
oati<m for writ ahoald be by petition and that 
soch petition shoald be stamped and refused 
the application. The following is the judgment 
of the Commissioner (Mr. T. W. Koberts) :— 

''I have to decide whether an application for 
writ should be stamped. The question resolves 
itself into two parts. A. Is an application for 
writ on petition or can it be made by motion P 
B. If it must be made by petition must tlie 
petition be stamped P 

**Xo discuss A first. (1) Under the Code, 
applications may either be made orally by 
motion or in writing by petition. (Vide Bal : 
ii-61). Under section 227 it is beyond dispute 
(hat applications for writ must be in writing : 
therefore they must be on petition. The Code 
uses ^'application*' and '^petition" interchange- 
ably, in regard to applications to which 
motions are not apposite. 

** 2. The safest principle to follow is always 
to look to the words of the Code and their 
plain meaning. Section 91 defines and des- 
cribes motions. ''Applications incidental to 
and not a step in the regular procedure shall 
be made by motion." Chapter 16 is the chief or 
stock chapter discussing motions, and all the 
applications, of which it makes mention, are 
distinctly of the character described in section 
9i| ''incidental to the regular procedure. 



"The words of the Code imply that applica- 
tions, which are steps in and not incidental 
to the regular procedure, cannot be made by 
motion. Motions are not the apposite or 
proper form of applications, which are not 
incidental and which are not specifically 
described in the Code as proper to be made by^ 
motion. To extend them further is not merely 
to enlarge but also materially to alter and 
contort the meaning of section 91. This is 
confirmed by the absence of anything corres- 
ponding to section 91 in the Indian Code : it 
is probable that in introducing this special 
procedure the Legislature intended to confine 
it to incidental matters and to matters speci- 
fically described as proper subjects for motions 
as in chapter 16. 

" 8. Clearer and stronger evidence is sup- 
plied by sections 331, 834 and 347 of the Code- 
All these describe the application for writ as a 
"petition of application." Now two of these, 
viz : sections 831 and 834 are the principal 
sections describing three of the six possible 
kinds of decree, and section 347 refers to all 
the six kinds of decree and especially to section 
227 {Tide l.S.C.B. 244and Balasingham p. 61.) 

"There are two decisions which imply a 
contrary view (C.L.R. 11 p. 177 and 174). In 
one, (p. 77) one Judge, Burnside, C.J., ex- 
pressed no definite view on the point but 
remarked that he was inclined to think that 
applications under section 396 might be made 
by motion and decided the case on different 
matter, and that decision is about section 895 
which is part of the chapter on incidental pro- 
ceedings. The other decision also refers to a 
different section, viz : section 282. and in it 
Lawrie, J., considered that the application was 
most properly made by petition though it 
might be made by motion. Neither decision 
refers to sections 224 and 347 and neither refers 
to so important a step in the regular procedure 
as the application for writ. Finally, there is 
an equally authoritative decision to the 
contrary, which directly discussess sections 224 
and 247 {Fide Bal: ii.61). This is a later 
decision and must be taken to supersede the 
former : it distinctly and with reiteration 
holds that applications for writ must be by 
petition. 

"It was argued before me that the form 
given in the schedule for writ-applications is 
not a petition in its form. But firstly, it has 
been decided (Bal : ii. p. 61) that that form is 
defective : and secondly, the form which 
petitions of appeal must take, section 758 of 
the Code, ends in the same way as that for 
writ-applications (section 224), with a "demand 
of the relief claimed." It will hardly be con- 
tended that the petition of appeal may take 
the form of a motion. It is significant that 
there is a great resemblance between the forms 
given in the Code, descriptively, for the plaint, 
the writ-application, the petition attacned to 
the plaint in summary proceedings, and the 
petition of appeal. 

The Code in various sections sets out in great 
detail what each of these proceedings must 
contain, in numbered paras : evidently they 
were all conceived as substantive and im- 
portant steps in the procedure of an action. 

"It remains to be added that in India 
applications for writ are stamped (see 
kinealy pp. 413 and 440). 

" It was argued before me that "petition of 
application'' m section 347 of the 9^(]e flhoold 
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be taken to apply only to those sections of 
the Ckxie which describe the writ*applicatioQ 
as a ** petition" of application. Bat this 
leads to an absurdity. The only sach sections 
are sections 331 and 334. The result would 
follow that persons holding decrees of the 
kinds D. E. F. mentioned in sections 331 and 
334 must if they make no application for 
writ in a year, justify their neglect while 
persons holdinj^ decrees of kinds A. B. 0., 
(see section 217) need not in exactly similar 
circumstances justify their exactly similar 
neglect. 

To Discuss B.— Writ-application must there- 
fore be by petition. It follows that the petition 
must be stamped under the Stamp Ordinance 
Schedule B part 4. That enacts that every 
petition must be stamped ; and section 6 
of the Ordinance allows no exemption save 
those specifically made in the schedule itself, 
** Every petition" must be taken to include 
petitions by way of regular as well as peti- 
tions by way of summary procedure. It is 
true that on the application the Court has to 
issue writ, but it is also true that the decree 
holder has to make his application and make 
it complete and correct under section 227, and 
he has to make it by petition. 

*'It is argued that the decision in 8. 0. R., 
vol. 1 p. 15. exempts from stamp duty peti- 
tions other than those which there is special 
provision of law that they should be stamped. 
This view is implied in the note of the 
reporters who mention also that stamp duties 
are specially prescribed for the folbwing:— 

(1) Appointment of guardian or next friend, 

(2) Certificate of curatorship, (3) Account 
filed thereunder. But this seems to go beyond 
the decision quoted. In that case, it was 
held that petitions under section 591 need not 
be stamped and three reasons were given for 
the view, (1) f hat there would be no way of 
graduating the stamp duty with respect to the 
value of the property, as is always done under 
the schedule, because cases of curatorship 
do not necessarily involve any question of a 
money value, (2) That a special duty is 
prescribed for proceedings under chapter 40 of 
the Code and this precludes the view that 
such very specially taxed proceedings are also 
liable to duty under the general imports, 

(3) That section 373 of the Code does not in 
itself preclude the c inclusion that, if the law 
does not require a stamp in a particular sum- 
mary proceeding, a petition in such a matter 
could be presented u astaraped. 

**The decision then as regards the greater and 
more important part of its ratio decidendi 
is based on arguments specially applicable to 
section 591 and its chapter 40, and it is doubt- 
ful whether it should properly be extended to 
other chapters. Further, it is not decided that 
appearance of the word *' petition " in the 
schedule does not preclude the conclasion 
that, if the law does not require a 6tamp in a 
particular proceeding, a petition in such a 
matter could not be presented unstamped. 
What it does hold is that the Stamp Ordinance 
does not plainly rrquire a stamp to be affixed 
to petitions in curatorship proceedings, and 
that section 373 of the Code does not make a 
stamp necessary in such proceedings. 

*' If the decision be extended to mean more 
than this, asis suggested by the reporters* re- 
port and their note, a number of anomalies 
resttU, 



"(1) Stamps will not be necessary for peti- 
tions to appoint a next friend-guardian ai 
litem and so on. These are in practice 
stamped because the Stamp Ordinance 
schedule includes as dutiable ** petitions :" it 
nowhere speci'ically requires a stamp for the 
petition for the appointment of a next friend, 
guardian or the like. 

*'(2) Section 581 of the Code becomes super- 
fluous. It exempts applications, etc., in lunacy 
actions from stamp duty : thereby it clearly 
implies that applications in other actions re- 
quire stamps, as they do because of the word 
** petitions " in the schedule B of the Stamp 
Ordinance. (See also the old Ordinance), 

*'(3) The same will be true of the provision 
in part III. of the schedule, that on testa- 
mentary proceedings, which required a stamp 
for *' every pleading other than an application 
or petition.^* There would be no reason for 
this unless stamps were regarded as due under 
the general phrase ** petitions " in schedale B 
part II, for applications or petitions. The 
phrase itself is also a good illustration of the 
use, noticeable all through the code as well, if 
"petition*' and *' application" as inter- 
changeable terms in regard to applications 
other than those properly made by motion. 

"(4) I think then, that applications for writ 
are dutiable under the Stamp Ordinance, and 
it is not competent for me to allow the statute 
to be evaded oy the calling a petition a motion. 
In the absence of distinct authority showing 
that my view is wrong, I must require a stamp 
for the application, which is a petition under 
the schedule B part 4." 

Against this judgment the pkintiff appealed 

W. H. Pbrbba for appellant. 

Akbab, CO., for the Crown. 

Grbnibr J.—The question in this easels 
whether an application for writ of execution 
should be by petition, and whether the peti- 
tion should be stamped. I mu^t say that 
when the affirmative proposition was made 
before me I was a good deal surprised, because 
ever since the Civil Procedure Code came into 
operation, and it is now nearly twenty years 
ago, I have known of no instance in which 
application for writ was made by petitions 
bearing a stamp on it. The practice has been 
otherwise. The Civil Procedure Code makes 
no provision, so far as I can see, for the appli- 
cation to be made by petition. On the con- 
trary, section 224 prescribes a form, No. 42, 
given in the second schedule, for the applica* 
tion ; and this form has been adopted, I believe 
in all the Courts of the Island, from the time 
the Code came into operation. Reading 
section 224 with the forms it seems to me 
clear that by no stretch of language could it 
be said that the terms application and petition 
are used interchangeably in the Code. An 
application for writ is distinct from a petition, 
and in sections 224 and 225 the diflference it 
accentuated by the frequent and repeated use 
of the former term, with never a reference to 
the latter term. I should be very loathe to 
disturb a practice of such long standing unless 
I was satisfied that there was really no 
foundation for it. I have carefully read the 
judgment of the Commissioner but I am not 
convinced that his conclusions are right. I 
may mention that the practice in the District 
Court of Colombo is not to stamp an applied* 
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tion for writ, and on enqairing from the 
District Judge of Kandy I was informed that 
the practice is the same in his Coart. 

I do not agree with the judgment reported 
in 2 Bal: p6L that an application for writ 
shoald be by peti tion. The words of section 
224 H— **The application for execution of the 
decree shall be in writiiig, signed by the 
applicant or his proctor, and shall contain the 
following particulars.'' If the Legislature 
intended that the application should be by 
petition nothing was easier for it than to have 
said so; and the absence of the word petition 
and the use of the words "in writiog'' indicate 
to my mind that the applic.ition was not to 
be by petition but was to be in the form 
No. 42 in the schedule. The form is headed 
as follows:— "Form of application forexecution 
of a decree by seizure and sale of moveable 
proi>erty." Underneath are the words:— "See 
sections 224 and 225" Assuming that the 
form is defective, which I do not think it is, 
the phraseology employed in it negatives the 
contention that an application for writ should 
be by petition. 

The practice I h ve referred to has the 
sanction of nearly twenty years as I have said 
before, and I am by no means satiijfied that 
the Commissioner has taken a right view of 
the question submitted to him although he 
has discussed it with much ability. 

I would allow the appeal with costs. 



Present \ WENDT, J. 

7th November, 1907. 

Antuoni Muttu vs. Samuel. 

562 ... P. C. Badulla ... 9876 

Muchief— Maiming— permane7it injury. 
Tlw cutting of one of the teats of a cow is not 
maimifw within the meaning of section 412 of tlie 
Penal GodCy inasmuch as there was no such perma- 
^ nent injwru inflicted on the aninuil as would sup- 
port the charge of maiming^ 

In this case the accused, a lad of 16 years, 
was charged with mischief under section 409 of 
the Penal Code, in that he wantonly cut the 
teat of a cow belonging to the complainant. 
The accused was sentenced to three months* 
rigorous imprisonment. He appealed. 

H. A. Jayawardknb for appellant. 

Samarakoddy for respondent. 

Wbndt, J.— Tne appellant in this case has 
been convicted of "mischief" in that he cut 
one of the teats of a cow belonging to Anthoni 
of Park Estate, and thereby committed an 
offence punishable under section 409 of the 
Penal Code. For this olfence he has been sen- 
tenced to three months' rigorous imprison- 
ment. His (Jounsel has submitted that the 
evidence is insufficient to establish the charge, 
but 1 cannot agree with him. The evidence is 
direct and the Magistrate, though not con- 
sidering it strong, has believed it. I cannot 
accede to the appellant's application for a 
mitigation of the punishment, because the 
offence is a cruel and wanton one. 

The most important point argued in appeal, 
however, w.)S this :— Counsel submitted that 
the evidence disclosed an offence punishable 
under section 412, and not triable by the 
Police Court at all, but by the District Court. 
If that were so it would be my duty to quash 
the proceedings and to direct the Police 
Magistrate to proceed as in a non-summary 
gate« The point was considered by the Magia* 



trate himself, and he says in his judgment, 
" unfortunately it has been held that eeotion 
412 will not apply to cases where like this the 
animal is not permanently maimed." The 
medical evidence shows that the cow has not 
been permanently injured or rendered useless. 
The question is whethex it was maimed within 
the meaning of section 412. Maiming or may- 
hem is a technical term of the English law 
meaning, according to Wharton's lexicon 
"the deprivation of a member proper for 
defence in tight, as an arm, leg, finger, eye, 
or a foretooth, yet not a jaw tooth, or the ear 
or a nose, because they have been supposed 
to be of no use in fighting.' This definition 
would exclude the part of which the animal 
in the present case was deprived, which could 
not properly be described as a member, nor as 
falling within the same category as a finger, 
eye, a foretooth. In the case of Rkoina vs 
J BANS reported in the Carrington and Kirwan's 
Reports, to which I have been referred, the 
prisoner was charged with feloniously maiming 
a horse. Tne evidence showed that he had 
wrenched a^ray apart of its tongue. The 
wound had healed and tlie animal was able 
to work as well as before, the only iniary 
resulting from the loss of the point of itci 
tongue being that it could not eat its com 
quite so fast as before. In directing an ao- 
quittal Wigbtman J, said: ^'Thereisno such 
permanent injury inflicted on the animal in 
this case as will support the count for maim- 
ing." Reading these words in the light of the 
argument, I think what the c tuot meant was 
that alttiough there was no question as to the 
permanency of the injury, the injury itself did 
not amount t:> maiming. Similarly I think in 
the present case the cow is not maimed. Thp 
Court therefore had jurisdiction and I dismiss 
tlie appeal. 



Present : HUTCHINSON, C. J. 

3l8t October, 1907. 
KaNAOASABAI V8 MUKUGANi 

303 ... P. C. Point Pedro ... 13223 

Ordina/nce 10 of 184i—Sections 41, 42 and 46 — 
Possession and sale of totldy — H /lo can pro9B- 
cute. 

Complaint may be made hij any person an a charge 
of possession and sale of toddy without a licence 
inoreach of sections 41, 42 and 46 of Ordinance 
10 of 1844. 

In this case the accused was charged with 
being in possession of 1^ gallons of toidy and 
with selling toddy without a license in breach 
of sections 41, 42 and 40 of Ordinance 10 of 
1844. The complainant called himself a sub- 
toddy-renter. Point Pedro. Tne Magistrate 
(Mr. W. (j. Valiipuram) held that there was 
nothing before the Court to shew that, at the 
date of the prosecution, the complainant was 
a sub toddy-renter and was entitled to prose- 
cute the accused, and therefore acquitted the 
accused. The complainant appealed with the 
sanction of the Attorney- (ienera I. 

WAD3W0RTH for appellant. 

Hutchinson, C. J.— The Magistrate dis- 
missed the charge on the ground that the 
complainant was not entitled to prosrcut* 
because he was not tlu' toddy-renter or sul^ 
toddy-renter, but that was not a good reason. 
Complaint was made to the Magistrate— it 
might have been mnde ity any one— the Magis- 
trate issued process ag^ipst ^h^ «gcu3ed ; hucI 
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heard ihr charge and oaghtto havediapoeed 
of it The case mast go back to the Folice 
Magistrate to deal with on the footing of this 
declaration that the defendant is not entitled 
to be acqaitted on the ground giyen by the 
Magistrate. 

Pre$eni : WOOD RENTON, J. 

7th November, 1907. 

Samarakomb vs. Dbutrom. 

184 ... C. R. Oolombo ... 4505 

Ma$ter and tervant^LiabiUty of master for tort* 
done by the servant — acimg within *' the ordi- 
nary Bcope of Im efnploymeni,'* 

Where a carter employed by hie master acted 
contrary to the express instructions of the master 
and where the master accepted the benefit of the 
irregularity committed by his aqent, and when 
so acting the carter damaged a rtckehaw belong- 
ing to the plaintiff t 

Hei^d. — Tha^ the master was liable for damages 
caused by his servant* 

This was an action institnted by plaintiff 
lor the recovery of a sam of Rs 09-50 as the 
yalne of damages oaased to a rickshaw belong- 
ing: to him in a collision which occurred at 
Oolpetty conseqnent upon the alleged negli* 
gent and careless driving of the defendant's 
boggy cart driver. 

The defendant filed answer denying all 
knowledse of the said collision and repndiat- 
iog all liability on the farther groand that 
the servant was clearly acting withontthe 
scope of his employment and in distinct 
breach of the orders in taking a hire on the 
road. 

The defendant, in her evidence, siid that 
she was the owner of the cart, that the cart 
was licensed for hire, that she hired on appli- 
cations at her house, or by orders sent to the 
house, that the driver was not allowed to 
ply about for hire, that the driver in this 
Instance, when he came late, explained the 
delay by saying that he took a hire to Oolpetty, 
that he gave her the hire bat said nothing 
about the collision. 

The Commissioner gave judgment for plain- 
tiff. The defendant appealed. 

A. St. v. Jatbwardbna for appellant* 

VanLangbnbbbo for respondent. 

Wood Rbntom, J.— This appeal must be dis- 
missed with costs. The fact that the appel- 
lant's carter was aoting contrary to her express 
instructions in tiking a '* fare" on the public 
road will not relieve her from liability for his 
negligence in running Into, and damaging, the 
respondent's rickshaw if be was engaged in 
**the ordinary course of his employment" when 
the accident happened (see Lmpus vs. London 
Gbn BRAL Omnibus Oo. (1802,) 1 Hnrlst and Oolt 
526 ; Black vs. Ohristghuroh Finance Co. 
(Id04) A. C. 48). On the whole case, I think 
that the carter was acting within '* the 
ordinary scope of his employmeut" at the 
time of the accident. The cart was licensed 
for the carriage of passengers. The driver had 
taken it out on his mistress' basiness—a cir- 
cumstance which differentiates this case from 
Batnbr vs. Mitchbll (1877 2 U. P. D. 857) 
and kindred authorities* The evidence points 
to tiM cooolQSioD that he accepted his street 



"fare," if contrary to bis mistress' instructions, 
in her interest, for he acconnted to her for the 
hire. In this ooantry where the opinion 
of even the best classes of servants on 
the impropriety of secret commissions and 
profits of a eimilar character is in so 
rudimentary a* stage of development, I do 
not think that anything turns on the fact 
thut the driver kept half of the hire, actually 
paid to him, to himself. The appellant took 
what was given her with the knowledge that it 
had been earned in disobedience to her in- 
structions, and thereby adopted the driver's 
deviation from the coarse she had directed 
him to take. There is nothing inRaynervs 
Milchell (ubisup) that prevents me from treat- 
ing this as a notification by the appellant of 
the deviation in question. All that was de* 
aided in Rayner vs Mitchell was that an agent 
who had started out on a journey entirely for 
his own purposes could not convert it into 
a journey in **the ordinary course of his em- 
ployment" by doing an incidental act for his 
master's benefit on the way back. It is not 
laid down, either expressly or by implication, 
In Rayner vs Mitchell, that a master who 
accepts the benefit of an irregularity com- 
mitted by his agent, with full knowledge of its 
commission, is not liable for incidental 
damaffe caused in the doing of it. It would 
seem indeed from the argument (sec. 2 O. P. D. 
at p 350) that in Rayner vs Mitchell the master 
was unaware of the circumstances of his ser- 
va 1 t's unauthorised journey. 

Finally, the deviation itself in the present 
case seems to me to have been quite insuffi- 
cient to change the character of the ser« 
vant's journey— a journey which commenced 
and ended in accordance with his master^ 
orders. 



Present : HUTCHINSON, C. J., and WOOD ^ 
RENTON, J, 

12th November, 1907. 

Ohbllamma vs. Namasiwavam. 

39 ... D. 0. Chilaw ... 3461. 

Crown Grant-^Requisites of-^Fomial grant in 
writing itecessary. 

A formal grant bt/ the Crown is necessary to pass title 
to a purchase of immovable property from the 
Crown, 

A purchaser from the Crown, or his assign^ might 
be able to compel the Crown to make it. 

A Crown grant in the name of a deceased person 

In this case one Valu Veerakatti purchased 
40 acres of land from the Grown, but only 
paid for 21 acres, and before the balance 
purcha£e amount was paid, or C^wn grants 
were issued, Veerakatii died. Before his 
death he transferred the property by deed to 
one Kandiah on the 17th January, 1895. The 
Crown made grants in the name of Veerakatti 
on the6ih July and 7th August, 1895. Veera- 
katti was then dead. The grants recited that 
Veerakatti purchased the lands and paid the 
value of the 21 acres. The plaintifis were 
the heirs of Kandiah, and brought the pre- 
sent action for declaration of title. The 
defendant pleaded prescription, ll^e main 
question raised was whether Veerakatti had 
title to the property when he transferred it 
to Kandiah. The District Ju ge decide^ 
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against the plaiDtiffs and they appealed. 

Waltbr Pbrbira, K.G., Acting A.-G. 
(Wadswobth with him) for appellants. 
H. J. 0. Pebeira for respondent. 

Wood Ronton, J.~The appellants claim 
the land in dispate as the adminietratriz of 
her hasband Kandiah, and the caratrix oi 
their minor child, ander a conveyance to him, 
dated 17th Jannarv, 1896, bv one Valu Vftra- 
katti. Veerakatti^s title aepends on various 
purchases by him from the Crown. It is 
admitted that at the time when the formal 
grants in pareuance of these parch ases were 
made (6th Jnly and 7th August, 1895) Veera- 
katti was dead; and the fate of the present 
appeal turns on the short question whether 
at the date of the conveyance of 17th January, 
1895, title to the property had passed to 
Veerakatti from the Urown. 

The learned District Judge has answered 
this question in the negative and I think that 
he is right. Section 20 of Oridnance 7 of 1840 
does not help us. It merely exclude s sales by 
Government from the special provisions en- 
aoied by the Ordinance, as to execution and 
attestation. The question has to be decided 
by the ^nenl law apart from the Ordinance. 
Qonvenience certainly requires that grants of 
immovable property should be made in some 
formal manner ; and what little authority has 
been citr d to us favour the same view. I 
would refer to the passages in Grotius (Intro- 
dnetion 2, 5, 13) and Vandeuwen (2 Kotze 137) 
which show that by Roman Dutch Law aliena- 
tions of immovable property were invalid 
unless made **before the Court'' (and see Judg- 
ment of Wbndt, J. in SiLVA vs. Nona Haminb 
(1906) 10 N.L. R44); and even the obiter dictum 
of DiAS, J. in Sbyadoris vs. Hbndrick (1892) 
1 S.C. B. at page 155) on which the Attorney- 
(sleneral relied, seems to point to the conclu- 
sion that a formal grant by the Oown wdtild 
be Bicessary, although (an issue which does 
Dot arise here) a purcboser or his assign 
might be able to compel the Crown to make 
it. 

I would dismiss the appeal with costs. 

HuTGHiMsoN, C.J.— I concur. 



Preient ; HUTCHINSON, C.J. 

18th November. 1907. 

The King v8. Podi Sinoho. 

162 ... D.C. (Cr.) Kalutara ... 1860 

Vitcharge — AcquiUal—Autreftm acqnH— aeciionslOl^ 
380 of the Criminal Procedure Code, 

A discharge under section 191 of the Criminal Pro- 
cedure Code is not an acquittal and is not a bar 
to a further prosecution for tlw same offence. 

The accused in this case was first charged 
with theft of 62 rubber biscuits before the 
Police Magistrate of Kalutara, who discharged 
him. Subsequently he was charged again with 
the same ofience, and as it was found that he 
was a habitual criminal, the Magistrate took 
non-summary proceedings, and the accused 
was committed to take his tr id 1 before the 
District Court. The accused pleaded autrefois 
acquit, but the District Judge convicted him 
and sentenced him to three years' rigorous im- 
prisonment, and he appealed, 



VanLangbnbero for appellant. 
Bawa, Acting S.G , for the Crown. 

Hutchinson, C.J. —The appellant was con- 
victed by the District Court of theft of rubber; 
two previous convictions were proved against 
him for similar offences, for which he had 
been sentenced to imprisonment exceeding six 
months, and he was stntenced to rigorous im- 
prisonment for three years. Ue pleaded that 
he had been previously tried and acquitted on 
the same charge by a Court of competent 
jurisdiction, that the acquittal was still in force; 
and that by section 390 of the ('riminal Proce- 
dure Code, he was not liable to be tried agfl^ln 
for the same offence. He had been charged 
with this offence before the Police Megistrate 
of Kalutara on the JStli July last. The record 
of the proceedings on that occasion shows 
that he was charged on the report of the Police 
Vidhane, who had arrested him, and who said 
that he found the rubber in his possession. 
The Police Vidhane was the only witness who 
gave evidence. At the close of his evidence 
the Magistrate recorded:—**! do not believe 
the charge. The accused is discharged, as the 
rubber biscuits are not produced. The com- 
plainant should have taken care of them and 
produced them in Court. " There were four, 
witnesses named on the back of the Police 
Vidhane's report, but there is nothing to shoW; 
whether they were in attendance or not The. 
Magistrate, in so discharging him, seems to-, 
have been acting under section 191 of the, 
(3riminal Procedure Code. Afterwards, on the 
2nd Jaly, the Station House Officer made a 
fresh report of the same offence to the same 
Police Court. On the 10th August the accused 
app( ared befi re the Court. The same Magis-- 
trate notes that **heis said to be a habitual- 
criminal: I, therefore, proceed to take non- 
summary proceedings against him ^ and he 
accordingly did so and duly committed the 
accused for trial. At the trial in the District 
Court, the accused pleaded the previous dis- 
charge aj an acquittal. He did not admit any 
previous convictions, and the Judge, there- 
fore, took evidence of the two previous con- 
victions and finding them to be proved, held 
that ** in consequence of these previous con- 
victions the Police Court had no authority to 
try this accused and therefore the order made 
in Police Court M91 (t.e. the order ot the 18th 
July) was not an order of acquittal by a com- 
petent Court." 

This ruling appears to me to be wrong ; 
because a Magistrate's summary jnrisdiction 
is not ousted by the mere f^ct— which may 
be unknown to and unsusppcted by the Magis- 
trate—that the accused has been previously 
convicted as mentioned in section 6 of Ordi* 
nance 7 of 1899, but only where he ** appears 
to the Magistrate " to have be4E»n so convicted. 
Therefore, so far as appears from the record, 
the Magistrate had jurisdiction to try the 
charge summarily on the 18th July. The 
point, however, on which the appellant relied 
on this appeal was, that the discharge of the 
aroused on the 18th July was equivalent to an 
acquitted. I think ii was not. Section 10 
provides for a ** verdict of acquittal" or a 
** verdict of guilty " being recorded ; gnd 
section 191 savs that nothing hereinbefore 
contained shall prevent a Magistrate from 
"discharging" th^ accused at any prvvi9U4 
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stage of the case. The langaase of these two 
sections shows that the Legislatore meant a 
discharge to be something different from an 
acquittal ; and in fact section 3 says that a 
dicicharge *' means the discontinoance of 
criminal proceedings against an accased, bat 
does not inclnde an acqaittal." This dis- 
charge, therefure, was not an acqaittal, 
and the Judge ought, on that ground, 
to have over-ruled the plea under section 
380. But although that plea could not 
be sustained there remains a further question, 
whether it is competent to a Magistrate, 
having discharged the accased under section 
191, to aft^-rwards re-open those proceedings or 
takid fresh proceedings against him for the 
same chhrge. If the charge is not triable 
summarily the Attorney-General may, und^r 
section 391, direct the Magistrate to commit 
the accused for trial, or to re-open the 
enquiry. But if it is triable summarily, as the 
charge was with which the Magibtrate dealt 
on the 18th July, the Attornev-General 
has no such power. But can the Magistrate 
himself re-open the proceedings or take fresh 
proceedings such as he did in this case P The 
discharge is, as section 3 says, a discontinu- 
ance of the proceed inga and, in my opinion, the 
Magistrate cannot afterwards continue them. 
The same opinion is expressed by Wbndt J 
in the case reported in 7 N. L, R, 116. But it 
is not clear that he cannot take fresh pro- 
ceedings for the same offence. Section 157 (3) 
contains a provision as to non-summary pro- 
cec dings. The corref ponding provision in 
ifection 168 of the Code of 1883, which was 
repealed by this Code,containedan explanation 
that *'a discharge under this section is not 
equivalent to an acquittal and does not bar 
the revival of a prosecution for the same 
offence." That expfanalion was omitted from 
the present Code ; and it is not clear 
whether the omission was because it was in- 
tended that the discharge shotUd be a bar, or 
because it was thought to be clear that in 
conseqnmce of the defiuition of '^discharge" it 
would no^ be a bar. The latter seems to me 
the more probable explanation. In 7 N.L.R. 
at p 122, Wendt J is reported to have said 
parenthetically that **it was admitted that 
such a discharge would not have the same 
effect as an acquittal in having a fresh pro- 
secution," but a little further on he says that 
'*wbile not amounting to an acquittal it would 
lyrevent the Magistrate taking fresh proceed- 
ings.*' I have not found any other authority 
on the point. As section 330 expressly enacts 
thiit a person, who has been **acquitted" shall 
not while the *'acquittar* remains in force, be 
liable to be tried again for the same offence, 
but says nothing about the effect of a dis- 
charge, I hold that a discharge under section 
191 is not a bar to a further prosecution for the 
same offence. I accordingly dismiss the 
Appeal. 



PreMfit : WENDT, J. 



7th November, 1907. 

PUMOBI BaMDA vs. KiRIHAMY AND ANOTHBll. 

645-646 ... P. C. Kegalle ... 7497 

MUchief^Thefi-^Slaaghtering a bntl—SecHon iVi 
of the Penal Code— Offence not trkible by Uw 
folke CQurt, 



WJiere tlte accused committed theft of a hull with the 
object of killing' it atul did Jcillitj tJie o fence i« 
one falling under Section 412 of the Penal Code 
and is not triable by the Police Court. 

In this case the two accused, Kirihamy and 
Madalihumy, were charged with the theft of a 
calf belonging to the complainant* The 
evidence showed that the accased were seen 
taking the animal one evening and early next 
morning were observed carrying away the t>eef 
in parcels. The Police Magistrate convicted 
the accused of theft and sentenced them to 
three months' rigorous imprisonment and to a 
fine of R60 each. The accused appealed. In 
appeal objection was taken to the jurisdiction 
of the Police Court to try the offence inasmuch 
as the evidence disclosed a greater offence 
(under Section 412) not triable summarily by 
the Police Court. 

Bawa for appellant. 

U. A. Jayawardena for respondent, 

Wbndt, J.— The accased have been con- 
victed by the Police Court of theft of a calf 
worth ill6, and sentenced to fine and imprison- 
ment. They appeal and Counsel on their k>e- 
half has taken the objection that the evidence 
disclosed an offence not triable summarily by 
the Police Court, but triable by the District 
Couit, viz, the offence created by section 412 
of the Penal Code, being an offence of mis- 
chief by killing any bull, cow, or ox, whatevtr 
may be the value thereof. 

Appellant's Counsel relies upon the oases 
reported in 6 N L R, page 93, 1 deWitt and 
Weerasingh*", page 49, and 10 N LR, page 203. 
The first of these cases is inapplicable because 
the lesser of the two offences therein involved 
was made up of some of the essential ingredi- 
ents of the greater offence, while the offence of 
theft and mischief, which we are considering, 
are not connected in the same way. I am not 
disposed to take a different view from that 
adopted in the reported cases. 1 think tiiat 
section 412 must be regarded as providing the 
offences in respect of. particular animals, and 
therefore, where any one of such animals is 
concerned, superseding the more general 
enactment in section 411, which embraces all 
animals above a certain value. Now it may 
be that a thief who slaughters a bull he has 
stolen commits the two offences under cir- 
cumstances so distinct in point of time that he 
need not necessarily be tried at one trial for 
both offences or that he might even properly 
be tried separately for thrm and it is therefore 
a question on the facts of each particular case 
whether it comes within the principle of the 
reported judgments. The facts nere shew 
that the sUughtering of the calf was a part of 
the original object which the thieves had in 
view, and that the taking possession of the 
animal and converting its carcase into beef 
were parts of one and the same transaction. 
Accused were seen taking the animal away one 
evening and early next morning were observed 
carrying away the beef in parcels. I think 
therefore it is in accordance with public policy 
that as they committed the graver offence 
under section 412 they should not be first tried 
for the minor offence of theft while the graver 
ofi'ence is left in abeyance. I accordingly 
hold that the Magistrate was acting without 
jurisdiction and therefore quash the conviction 
and send the case back to be dealt with acoord* 
ing to law. 

» ■ 
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Present ; MIDDLETON, J. 
18th November, 1907. 

Ghousb ys Bbddbwella. 
239 ... C. B. Kandy ... 1907 

Contract— Surety— Writing-'Sectian 21 (1) of Ordin- 
ance 7 of 1840 — Bights of resi^wident in appeal. 

To make a person Uahle f<yr tks debt of another, 
TJis prwnise undertaking payment must be un- 
equivocally gathered from tlw w riling ^ and the 
words in the writiiig should not be inconsistent 
tcith inferences other tlian a promise to pay. 

Ami where in a bill payable by A, B paid lis. 15, and 
endorsed the payment in tlie bill, 

UeUU that this did not satisfy tlie requirements of 
section 21 (1) of Ordinance 7 of 1840. 

In a]apeal, the respondent is entitled to support Die 
judgment on any of the grounds decided against 
him in the Court below. 

In this case the plalDtiff saed the defendant 
for the recovery of Re. 61, alleged to be due f^r 
clothes supplied by plaintiff to one Andrawewa. 
The plaintiff produced a memorandum signed 
by Andrawewa **4mount due to 8. M. Ghouse 
JKs.76. T. A. Andrawewa 28. 8. 1906." There 
was an endorsement therein initialled by the 
defendant "Paid Rs. 15. May 80. 1906." The 
issue framed at the trial was *'Did the defend- 
ant undertake to pay the plaintifl^s bill." The 
Commissioner of iiequests held that the defend- 
ant only undertook to be a surety, but that the 
endorsement by the defendant on the memo- 
randum amounted to an agreement in writing 
and gave judgment for plaintiff. The defend- 
ant appealed. 

Wadsworth for appellant. 

F. J. DE Saram for respondent. 

MiDDLETON, J. The point taken by appel- 
lant's Counsel in this case is that as the Com- 
missioner has found that the defendant merely 
undertook to be responsible for the debt of 
Andrawewa the document A put in evidence 
by the plaintiff is not a sufficient ** promise, 
contract, bargain or agreement in writing" 
to satisfy the requirements of section 21 (1) of 
Ordinance 7 of 1840. 

The respondent's Counsel referred me to 
the ruling of this Court in Jayasinguevs 
Pbrbra, 9 N. L. R. p62, and Belino vs Vethb- 
CAN, 1 Appellate Court Reports, pi, quoted in, 
the former case as sustaining the contrary 
view. 

As I said, however, at the argument, that the 
words in A are not inconsistent with inferences 
other than a promise to undertake payment 
and as my brother VVmdt put it in Jayasinohb 
vs Perbra I think the promise must be unequi- 
vocally gathered from the writing, which is 
not possible here. 

Counsel for the appellant on this ruling 
contended that he was entitled to succeed as 
there was no cross appeal and in fact could 
and suggested that the only course was to 
order a new trial on the issue as to whether 
the defendant ordered the clothes himself 
from the pi lintiff to be supplied to Andra- 
wewa. 

The trial of the issue agreed t. e. did de- 
fendant undertake to pay the plaintiff's bill ? 
has, in my opinion, eliciced all the facts neces- 
«ary to decide this suggested new issue, and 



I see no reason to put the parties to the 
expense and trouble of a new trial. 

I think following the ruling in Rabot vs 
SiLVA, 8 N.L.R. p80, that the respondent is 
entitled to support the judgment on any of 
the grounds decided against him in the Court 
below. 

It seems to me that on the facte an inference 
in the affirmative of the suggested issue might 
very well have been drawn by the Commis- 
sioner in lieu of the inference arrived at by 
him. I shall oraw that inference and allow 
the judgment to stand although not on the 
grounds relied on by the learned Commis- 
sioner. 

The appeal will, therefore, be dismissed with 
costs. 



Present : HUTCHINSON, C. J. AND WENM, J 

21st November, 1907. 

73 ... D. C. Kandy ... 16487 

Proctor* s lien for costs — Money deposited in Oowrt-^ 
JRoman Dutch Law — Sections 75 and 21$ of ihM 
Civil Procedure Code, 

A Proctor has a lien or charge for his easts on the 
amownt decreed by Court in his cUent^s favour 
and deposited in Cou/rt. 

The facts are fully set out in the judgment 
of His Lordship the Chief Justice. 

Bawa, Acting S.G. (Van Langenberg with 
him) for appellant. 

F. J. de Saram for respondent. 

Hutchinson, C.J. :— This is an appeal bv a 
Proctor, who was Proctor for the original 
plaintiff, against an order disallowing hi« 
claim to have a charge for his costs in the 
action upon money which is in Court, repre- 
senting the balance of a sum, which waa 
recovered under a writ of execution on the 
judgment obtained by the original plaintiff. 
The judgment was obtained on the 25th July. 
1904. Afterwards the plaintiff died and 
another plaintiff, for whom the appellant waa 
also Proctor, was substituted as plaintiff, the 
substitution being only necessary for the pur- 
pose of an appeal, which was afterwards 
abandoned. In November, 1905, after the pro- 
ceeds of execution had been paid into Court, 
the substituted plaintiff sold her interest in 
the judgment to the respondent, who, on the 
17th January, 1906, was substituted as plain- 
tiff and employed another Proctor, although 
the appellant's proxy was never formally 
revoked as required by section 27 of the Civil 
Procedure Code. On the 15th August, 1906, 
the appellant moved the Court that his claim 
to costs might be noted, and that notice might 
be given to him of any motion by the respond- 
ent to draw the amount realised in execution 
of the decree. This was allowed on the 17th. 
On the 26th March, 1907, the respondent 
applied for an order for payment to him of part 
of the money in Court. This was granted on 
the 15th April. Through an oversight the 
appellant was not notified of this application. 
On the 7th May the respondent applied to 
draw the balance in Court On the 15th May 
the appellant applied to draw it for his taxed 
costs in the case. These applications were heard 
and on the 10th June the Diitrict Judge dis- 
allowed the appellants application and allowed 
that of the respondent, holding that a plaintiff's 
Proctor has no litn (or his oosts ou the progeedi 
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of execution levied daring the time when he 
was Proctor for the plaintiff in the case, and 
also that, assuming that he had snch a heir, 
he lost it when he ceased to be Proctor. Ihe 
client cannot revoke his Proctor's ap- 
pointment without leave of Coart, and the 
Uourt wonld, doobtless except under special 
circomstances, not given leave except apon 
payment of the Proctor's costs if he asked 
for it. fiat there does not seem to be any 
law or aathority directly in point, as to the 
existence of a right for the Proctor to have his 
costs paid oot of the proceeds of execution 
of a judgment recovered by his client in the 
litigation in which the Proctor acted for him. 
Sections 76 and 212 of the Civil Procedure 
Oode, however, recognise existence of some 
such right although they do not expressly 
enact, that there shall be such a right or 
defined the circumstances under which it 
shall exist. Section 76 says that a claim in 
reconvention **6hall not affect the lien upon 
the amount decreed of any Proctor in 
respect of the costs payable to him under 
the decree,'' and section 212 says that the 
Court may direct costs payable to one party 
by another to be set off against a sum which 
is admitted or found in the action to be due 
from the former to the latter, " but such 
direction shall not affect the lien upon the 
amount decreed of any proctor in respect of 
the costs payable to him under the decree. 
What are the **costs payable to him under 
the decree?" The decree never orders any 
costs to be paid to the Proctor. I do not see 
what the phrase can mean unless it means 
gnch of the costs, which the other party is 
ordered to pay to the Proctor's client, as the 
Proctor is entitled to recover from his client. 
These enactments appear to me to assume that 
for these costs the Proctor has a **lien"or 
charge on the amount decreed and to 
enact that that charge shall not be affected 
by a claim in reconvention or a set 
off. I do not see how any effect can be 
given to those enactments without holding 
that a Proctor has sueh a charge. 
I, therefore, hold that a Proctor has such 
a charge, and I would allow the appeal, 
and direct that the money in the District 
Court be paid to the appellant in or towards 
satisfaction of his taxed costs as Proctor of the 
oriffinal and the first substituted plaintiffs, 
and that the respondent pay the appellants' 
costs of this appeal. 

Wbndt, J. :— I agree. The passages cited to 
us from authorities on the Roman Dutch Law 
had no direct bearing on the kind of charge 
which the appellant here claims. They deal 
with heirs, more properly so c^lled, viz., the 
right to detain some corporeal thing until 
payment of a debt. The Cape case of Thomas 
v$. Barker^ 2 Menzies 321, which was cited to 
us appears to have been decided upon princi- 

Sles of English Law and to be, therefore, of 
oubtful authority. There does not appear to 
beat the Cape any such recognition of a 
Proctor's right as is contained m sections 76 
and 212 of our Code of Civil Procedure, As 
these two sections stand in our Code, we must 
give effect to them. It is noticeable that in 
adapting the Indian Code to our requirements, 
the Legislature has put the substance of the 
Indian sfction 111 into the two sections of our 
Code, which I have referred to, and the effect 
of the enactment must have been carefully 
goosldercd. It cannot be got over by the sug- 



gestion that they slipped ^r inouriam in taking 
over the Indian provisions. If a Proctor is 
not to have a charge for his costs upon the 
amount recovered by his efforts, I do not see 
what effect can be given to the words of 
sections 75 and 212 relied upon by the ap- 
pellant. I think, therefore, that the appeal 
ought to succeed. 

. -^ ■ a I 

Present : WENDT, J. 
14th November, 1907. 

SiLVA vs. Kadirai. 



P. C. ... Matale 



... 29031 



Master and servant— Ordinance 11 of 1869^Indian 
cooly — contract work. 

An Indian cooly working on an estate ceases to he 
in the service of the Superintendent on his tak- 
ing up contract work under a Kangany and 
paid hy him. 

In this case the accused, an Indian cooly, 
was charged with quitting the service of her 
employer without notice or reasonable cause. 
She was charged at the instance of the Supe- 
rintendent by the conductor, A. L. de Silva, 
who deposed as follows : *'I am conductor 
and tea-maker of Kotuwegedera Estate which 
is over 10 acres in extent. Kadirai was an 
Indian cooly employed on the estate. Her 
name is on the check-roll. She has received 
rice and cash advances. She quitted service 
on the 12th July 1907 without notice or reason- 
able cause. Her pay was not 60 days over- 
due at the time of quitting service and she is 
not a minor. I pray for warrants". When the 
accused was produced, he said **Kadirai re- 
ferred to in my evidence is this accoscd. I 
was authorisfd by the Soperinti ndent to 
prosecute. Accused worked on the check- 
roll up to Ist July, after that accused did 
no work. Kaliyan Kangany had a contract 
in July. Accused did not woik on the con- 
tract. Aroher woman worked. I can pro- 
duce the hand cheek- roll, Letchimie was not 
working on the contract until the 16th July. 
Check-roll shows work done on estate ac- 
count." The Magistrate called tJbie Kangany 
who stated *'I know this accused. She was a 
cooly on Kotuwegedera working in my gang. 
She worked up to 1st July. She left 
about 20 or 24 days ago. She did not give 
notice. I had a contract in July. Kadirai 
worked on the contract. She gave op work on 
estate account and worked on my account on 
contract up to the day she left. I paid 
while she was on the contract." Thereupon 
the Magistrate made the following order ** On 
this evidence I cannot convict the accused. 
She was a contract cooly at the time she 
deserted. Accused acquitted." The com- 
plainant appealed with the sanction of the 
Attorney-General. 

Wadsworth for appellant 

VanLamoenberg for respondent. 

Wendt, J. :— The Magistrate acquitted the 
accused in these words "on this evidence I 
cannot convict accused as she was a contract 
cooly at the time she deserted." As this judg- 
ment did not find the facts in sufficient detail 
I directed Magistrate to be asked whether he 
intended to find that at the date of the alleged 
desertion, the accused was not a servant of 
the complainant. In answer the Magistrate 
informs me that after the complainant had 
given his evidence the Proctor for aoous^ 
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mM be would ask his client to plead guilty 
and if ber kaDgani, who was a witness for the 
proseoation would deny that she was working 
on the contract. The btfagistrate adds the 
kangani was then called and stated that the 
aocnsed did work for him on a contract and 
that he paid her wages. I find on the record 
this additional statement of the kangani— 
(hat the woman gave up work on estate ac- 
oonnt and worked on his account 
on contract up to the date she left- 
coming from the witness for the prosecution 
that evidence was sufficient to justify the 
Magistrate in holding that if the accused had 
ever been in the service of the Superintendent. 
that service had l>een terminated and a new 
engagement entered into with the kangani. 
I dtsmiBB the appeal. 



Prewn*; HUTCHINSON, 0. J. AND 

WENDT, J. 

12th November, 1907. 

UkKU vs. PiNOO AMD OTHERS. 

91 ... D. C^Kegalle ... 2090 

Ka/ndyan Law—deega marriage after death of 
pat&nt9— forfeiture. 

Under tlie Kandyan Law, altliough a daughter 
married in deega after the death of her parents 
foffeite her rights to theparenfal property/, yet 
the fact of one of her ehudren remaimng tn her 
parents* house and sharing in the produce of the 
wnds prevents tlve attachment of the forfeiture. 

One Kain lived in her parents* house as the 
mistress of her elder sister's husband and had 
a child Ukku, the plaintiff in this case. After 
the death of Kalu's parents she married in 
deega and went out of the Mulgedera with her 
daughter Ukku. Ukku returned soon after 
and remained in the Mulgedera and shared 
in the produce of the lands, a share which 
had vested in her mother before her deega 
marriage. After Xalu's death, Ukku claimed 
her share of the parental lands but the 
defendants who were the brothers of Kalu 
denied her right on the ground that Kalu was 
married in deega and thereby forfeited her 
righta to the parental property. The learned 
District Judge upheld the plaintifi^s claim and 
Uie defendants appealed. 

VAMLAMaBNBBRa for appellant. 

Bawa (Siriwabdbnb with him) for respond* 
ent 

WbmbTj J.— The facts as found by the 
District Judge are as follows :— 

The plahitirs mother Kalu lived in her 
parenta Mulgedera as the mistress of her 
elder sister's husband and bore him a daughter, 
ibe plaintiff. After her parent's death and 
after the Ist defendant who is her elder sister, 
and her husband had left the Mulgedera, Kalu 
contiacted a deega marriage with a man of 
Asaela. The District Judge believes that if 
plaintiff went at all to Assela with her mother 
-^whieh he thought was doubtful— she re- 
turned soon and continued to live at the 
Mnlfledera, and enjoyed a share of the produce 
of the ancestral lands, although not the 
MUrtionlar share which her mother had taken 
by arrangement with her brothers. Kalu 
being dead the plaintiff claims her share of the 
paternal lands but her claim is resisted by her 
mother's brothers, the 2nd and 3rd and 4th 
M^ndanta and the 1st added defendant who 



claims under the other defendants on the 
ground that Kalu's deega marriage although 
contracted after her parents' decease worked a 
forfeiture of her inheritance. 

There are doubtless dicta in the text books on 
Kandyan law which were cited to us at the 
argument and which recognises the rigiit of 
brothers to give their sister out in deega after 
their parents* death, and such a deega 
marriage it is said would induce the same 
forfeiture of inheritance as a marriage arrange 
ed by the parents themselves. 

1 think, however, that the circumstances of 
plaintiffs remaining in the Mulgedera and 
sharine in the produce of the lands, a share of 
which had vested in her mother prior to the 
deega marriage, makes a difference in plain- 
tiff^s favour and prevents the attachment of 
the forfeiture. 

Sawer's (page 8 of Campbell's edition) says : 
'* a daughter married in beena quitting her 
parents' house with her children to go and 
live in deega with her husband before her 
parents' death, forfeits thereby herself and her 
children and right to inheirt any share of the 
parents' estate, (she bavins at the time a 
brother or a beena married sister) unless one 
of her children be left in her parents' house.*' 
(Reproduced by Marshall page 839.) 

This passage it would be observed deals with 
a marriage in the parents' lifetime before any 
inheritance has vested and yet the fact of one 
of the daughters' children remaining in her 
parents' house is stated to be sufficient to 
avoid the forfeiture. The mere residence of 
the grandchild in the Mulgedera is regarded 
as keeping alive her mother s membership in 
the family. 

The present is a stronger case because the 
inheritance had vested and been enjoyed by 
the daughter before she went out in deega. 

1 think, therefore, that the judgment of the 
District Judge should be affirmed with coats. 

Hutchinson, O.J., I agree. 



Present: HUTCHINSON, 0. J., AND 

WENDT, J. 

12th Novbmbbr, 1907. 

PONNACHCHT VS. £lIATAMBV AND ANOTBBB. 

82 ... D.O. Jaffna ... 4962 

lowers of IHstrict Judges^to vacate an order 
once made—Order as to costs 

A District Judge having vrritten out in the record 
and delivered his order h<is no power after an 
interval of an hour or more to reconsider Ait 
order and vary it. 

In this case the plaintiff and the 1st defend* 
ant upon a mortgage bond executed by him in 
favour of the plaintiff and the 2nd defendant. 
The 2nd defendant had the original bond with 
him and reused to give ihe plaintiff and waa 
therefore made defendant. On the day the 
answer of the defendants was due the 2nd 
defendant filed his answer, but the plaintiff 
moved to withdraw the case, the claim having 
been settled. The 2ud defendant's proctor 
pressed for coats and a day was fixed for 
•* inquiry." On that day in the presence of 
the proctors for the parties, the Court made 
an order refusing to give 2nd defendant bis 
costs. Later, about an hour after, (^ua^^l 
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who appeared for the 2nd defeodant addreesep 
thp Ooart aod the Court called apon the plain- 
tiff; and after argaxnent vacated the first order 
and gave 2nd defendant his ooats. The plain- 
tiff appealed, 

Wadswobth for appellant. 

Hutchinson, 0. J.-I think the appeal most 
be allowed, bec«ase the District Judge having 
written ont in the record and delivered his 
order— although he might have corrected a 
clerical or verbal error or oversight imme- 
diately afterwards—had no power after an 
interval of an hour or an hour and half to 
reconsider his order and vary it as he did. 

My only difficultv is whether we should 
allow the appeal with costs or without. Upon 
the whole the legislature has given the right 
to appeal in cases of this nature I think the 
appellant should have his costs. 

The order appealed from is set aside. The 
first order of the District Judge will stand. 
Respondents to pay costs of appeal. 

Wbndt, J.— I am of the same opinion. 



Fresentf MIDDLETON, J. 

20th November 1907. 

Pbrbra vs. Pbmitanu and anotbrr. 

674 P.O. ... Ohilaw ... 27160. 

Theft^poueBnon *80on after*^lap»e of one year^ 
$ection 114 of the Evidence AcU 

The poeeeaeion of cattle, one year after an 
alleged theft, ia not *aoon offer* wWUn the 
meaning of eecHon 119 of the Evidence Act a/nd 
no presumption of tJieft cotUd be wrferred, 

Pbins for accused appellant. 

VanLangbnbbbo for complainant respon- 
dent. 

MiDDLBTON, J.— In this case the accused has 
been convicted of the theft of a cow, and sen- 
tenced to undergo six months rigorous im- 
prisonment. 

It is proved that the cew was lost a year 
before the discovery of it in the possession of 
the accused. There is no evidence, so fajr as I 
can see that the cow was lost under circum- 
stances which would show that it was stolen. 

The learned Counsel, who supported the 
complainant's case, admitted in his argu- 
ment that unless tho presumption under sec- 
tion 114 of the Evidence Ordinance arises he 
is unHble to point out any evidence to show 
a theftuous act on the part of the appellant. 

He has, however, quoted to me a 
case 712 P. 0, Celombo 77619 In Sup- 
Supreme Court minutes of 7th February, 19& 
where my brother Wendt held the lapse of a 
year under the circumstanoes of our law here 
might be deemed '*soon after" under sec- 
tion 114. 

in the case reported in page 46 of Leem- 
bruggen's reports my brothers seems to have 
followed the same opinion, 

I fln«1, however, that in the case reported in 
S Browne page 138, Mr. Justice Moncrieff was 
of ^pinion that the lapse of eight months after 
lo^» and previous to discovery in the posses- 
sion of persons charged with theft did not 
-fWft **»oon after." 



My own personal opinion is that the lapse of 
one year in the case of alleged theft of oattie 
can hardlv be said to be **soon after" within 
the meaning of section 114. 

In my opinion, although cattle here should 
be conveyed bv means ofa voucher before the 
headman,, yet that is an extremely simple pro- 
cess and not at all the same process as a 
national transfer of land. They can. in fact, 
be transferred from hand to hand with oodai- 
derable facility. 

If the presumption of recent possession doea 
not arise here, I must confess the evidence 
against the accused is practically nil. 

At the same time I am surprised that the 
learned Magistrate who convicted the first ac- 
cused, if he was able to do, was not able to 
convict the 2nd accused. 

Inmv judgment the conviction must bt 
set aside and the accused cquitted. 



PremU: WENDT. J. 
16th November, 1907. 

BiADDOGK VS M BTDBBN. 



643 



63812 



f 



P.C.|Batnapura 

Ordinance U of 1865, aectum IQ^taking a oooly 
into *$ervice or employmenV^'permanent em* 
ploymen%, 

To coneHtute the offence of taking into one$ 
service a eooly bou/nd by contact to serve 
another under section 19 of Ordmanee U of 
1866 it is necessary that there must be a per- 
manent taking with the intention and effect of 
permanently depriving the lawful master of 
nis servant^s services, 

The facts are fully set out in the judgment 
of Wendt, J. 
Bawa for appellant. 

Wbndt. J.:— The accused has been con- 
victed of taking into his service one Pitche, a 
eooly, bound by contract to serve, on Spring- 
wood estate, in breach of section 19 of the 
ordinance No . 11 of 1666. The question is 
whether appellant **took Pitche into his 
service." The Ordinance uses the expression 
''service or employment." I will start with 
the assumption, that August and September 
last Pitche was in the service of Mr. Maddock, 
the Superintendent of Springwood, who is the 
complainant. The charge lays the offence as 
having been committed on 6th August and llth 
September. The evidence for the proeecntion 
is extremely unprecise. Mr. Maddock says 
Pitche was missins on 4th August, was 
brought back on 12th August, worked until 
26th August and went back again to Bakwana. 
(Acouse{[ is described as ** of Bakwana"). In 
July he worked onlvfT days on Springwood. *'He 
was to work off and on on my estate," says Mr. 
Maddock. He does not say that he objected to 
this, or had work for the man every day, or re* 
quired his daily attendance. However, "last 
Sessions" (the date of which is not ascertained) 
Pitche was charged with desertion, convicted 
and sent to jail for a month. Patian Kangani, 
complainant's next witness, says that onedagr 
in July he saw Pitche working on accnam 
estate, and '^warned accused and told hisi it 
was not right to work him." He adds Pitche 
worked on Springwood "off and on from Jane 
to September." The witness then deposed as 
follows;— "I have advanced Pitche and his 
father and mother B107'0I, to Pltohe fdm 
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Rd2*72. 1 produce my book to prove this." The 
next witness Oassim had been present in Jaly. 
when Pitche warned accused. He says accnsea 
then said he would not give Pitche any more 
work, but after that too, more than one wit- 
ness saw the eooly working on accused's estate, 
but cannot remember the date. He 
tlso saw Pitche taking tea from accused's 
estate for sale to Hatherleigh estate. Kaathn 
next proves that "on several occasions" Pitche 
brought tea for sale to Hatherleigh. The 
accused gave evidence denying that Pitche 
had ever worked on his estate. 1 am very 
doubtful that proof of employing a servant on 
such fitful and isolated occasions, apparently 
to do odd jobs will amount to a taking of him 
into one's service or employment. Surely it 
must be a permanent taking with the inten- 
tion and effect of permanently depriving the 
lawful master of his servant's services. At the 
very least, it must be shown that the service 
rendered the accused was inconsistent with 
the contract for serving the prosecutor. That 
is not shown here. It very commonly occurs 
that an estate cannot find work for every cooly 
for every day of the week. Suppose the 
KinakkapuUe employed a man to weed his 
vegetable garden on the ofi* days— would that 
amount to a *' taking into his service or em- 
ployment " P If I met my neighbours' cooly 
walking along the road, and got him to carry 
my bag to the Railway Station, would my act 
be obnoxious to section 19 ? I cannot think 
so. 1^0 authority was cited to me at the argu- 
ment, and I have not myself discovered any 
case bearing on the point. I hold it has not 
been shown that appellant took Pitche into his 
service, and I, therefore, acquit him. 

By a careless error, which should have been 
detected before the record was sent up in 
appeal the formal conviction of accused is of 
the offence of seducinj; Pitche from Mr. 
Haddock's service — an offence with which he 
was not charged. The Magistrate has ordered 
R32*72 out of the fine be paid to complainant 
as " advance, made to Pitche, whereas the 
evidence is the advance was made by Pathani 
Kangany, not by the complainant It is also 
very doubtful whether the nonpayment of a 
debt due by the cooly is an '* injury caused by 
the offence " within the purview of section 
482 of the Criminal Procedure Code. Set 
aside and acquitted. 



Fre$ent :-HUTCHINSON, 0. J. and 
WENDI, J. 

21 November, 1907. 

Gbbooris Pbbbra vs. oe Alwis and othbrs. 

87 ... D.O. Kandy ... 16947 

Champerty — assignment of r'njhts— failure of con- 
ataeration^'void agreevunta. 

An agreement which ia champerious is unlawful and 
cannot be enforced, 

Sut an assignment of one's rights^ although in its 
nature champertons and made for an illegal or 
imtnoral consideratioyi^ is not void, but can be 
set atide on the ground of total failure of con- 
sider ation. 

The facts are fully set out in the judgment 
of His Lordship the Chief Justice. 

Bawa for added defendAut-appellant. 



Van Lanobnbero for defendants-respond- 
ents. 

Hutchinson, C. J.— This is an appeal by 
Don Mathes, an added defendant. The action 
is a partition action, in which the plaintiff 
claims that he and the defendants are the 
owners of certain properties and aska for parti- 
tion or sale. All the original defendants sup- 
port the plaintifi^s claim. The added defend- 
ant, Mathes, claims that under a deed dated 
25th March, 1896, he is entitled to a share in 
the properties. The District Court dismissed 
his claim. 

The properties belonged to J. A. Ferdinan- 
dus, who died in 1891, leaving a will which 
was duly proved and under which the plaintiff 
and the defendants ultimately claim. When 
the will was propounded some of the defend- 
ant's opposed it, and they executed in favour 
of Mathes the deed under which he claims. 
By that deed, after reciting that the grantors 
were entitled to one-half of Ferdinandns* 
estate as his heirs, and that the will was being 
propounded by his widow and that they wish- 
ed to oppose it but ha 1 no funds, and that 
Mathes had advanced money and had agieed 
to advance other money for the purpose of the 
litigation, the grantors assigned to Mathes one- 
fourth of one half of all the estate of the 
deceased, the share assigned to him being 
valued at R18,750 and he covenanted to provide 
all costs and expenses required for the prose- 
cution of the litigation, including an appeal to 
the Supreme Court, if necessary, and to make 
no claim, if the litigation should be unsucoess- 
ful, for any of the sums which he had spent or 
should spend on it, and that, if it were suo- 
cessful, he should recover those sums from the 
widow and he declared that he ** thankfully 
accepted the above gift, subject to the per- 
ormance of the foregoing conditions." 

The plaintiff and the defendants in reply to 
this claim of Mathes pleaded, amongst other 
things, that the deed was illegal, and also that 
the consideration for it had failed; and in parti- 
cular they alleged that it was executed under 
the following circumstances : — 

Tliat the grantors had retained Mr. Charles 
Perera as their Proctor to carry on the litiga- 
tion about the will, and agreed with him that 
he should conduct it at his own expense and 
that in consideration thereof, they should 
assign to him one-fourth of one half of his 
estate ; and that at his request they executed 
the deed in favour of Mathes, but wally in 
favour of Charles Perera, Mathes being merely 
a nominal party lending his name to enable 
Perera to avail himself of the agreement; that 
Perera thereupon engaged Mr. Alvis as their 
Proctor and conducted the litigation and paid 
the expenses of it until the trial in 1897, when 
the District Judge, Mr. Dias, gave judgment, in 
the course of which he commented in strong 
language on the conduct of Mathes and Charles 
Perera and declared that Mathes had been a 
tool of Perera in the business and that the deed 
was a disgraceful and champertous transaction 
and ordered the opponents of the will to pay the 
executrix the costs of the opposition. They 
alleged that, in consequence o! the Judge's 
expressions of opinion, Perera abandoned all 
claims under the deed and diacontinned 
financing the grantors, who thereafter them- 
selves paid all the expenses of the )itiffati(^ 
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(which went altimately to the Privy Council), 
and that at the request of Mathos and Peiera 
they repaid to Perera all the money which he 
had advanced. 

The judgment of Mr. Dias was put in 
evidence and fully bears out the account of it 
given above. 

The issues agreed on for trial in this action, 
besides some which are not now material, 
were, whether the deed was champcrtous and 
therefore void; and whether the conditions 
recited in it as consideration have not been 
fulfilled. 

The 1st defendant, one of the grantors of the 
deed, gave evidence in support of the allega* 
tions above-mentioned and said that after Mr. 
Dias' judgment Mathes and Perera advanced 
jiomore money and that Mathes said, **>tr. 
Dias had dismissed the case. There is no use 
spending more money on the case as the deed 
liad been set aside. I did not spend for the 
case; Charles Perera did; go to htm": and that 
4ie at the request of Mathes and Perera, a week 
after Mr. Dias' judgment, repaid to them all 
that they had advanced, about Bl,100; and 
that Mathes never had possession of any of 
the property. And the 10th defendant, also 
one of the grantors, gave similar evidence and 
described the circumstances under which she 
was induced by Perera to sign the deed. No 
evidence was called for Mathes. He and 
Perera were summoned as witnesses for the 
respondents but did not appear. 

The District Judge held that "The deed is an 
agreement in the nature of champerty and as 
such is void in law by our common law," and 
he accordingly dismissed Mathes' claim. He 
said that this finding rendered it unnecessary 
to decide the other issues. 

The appellant's contention is that in Roman 
Dutch Law there is no rule as to champerty, 
except champerty by Proctors and Advocates, 
also that the deed is not merely an agreement 
but an out-and-out assignment p/iM an agree- 
ment, and that the assignment cannot be set 
aside by the parties to it. A<s to the Boman 
Dutch Law reference was made to :— 

Koch's Reports, 57; 

Marsdrop'a Grotius, 301; 

The Code Book 3, Tit 6, sec. 5, and Book 2, 
Tit 14, sec. 18; 

Bamanathan's Beports 1845, p 32; 

Nathan 2, sections 549, 764; 

Thompson's Institutes, 2, 310; 

3 N.L.B. 271, P. Ammah vs. Setupulle. 

The consideration for the agreement con- 
tained in this deed was champertous and 
unlawful, if the Boman Dutch Law is the same 
as to champerty as the English law; and if this 
were a question of enforcing the agreement I 
do not think that any Court would enforce it. 
But the question is whether the assignment by 
the deed is void; and X think that an assignment 
mndoforan illegnl or immoral consideration 
is not void, although under certain circum- 
stances it might be set aside. In my opinion 
however this deed ought to be sot aside on the 
ground which was put forward by the respon* 



dents, that the consideration for it has wholly 
failed. 

The judge has not recorded any finding on 
the questions whether the consideration had 
been fulfilled. But that issue was clearly 
raised in the answers of the plaintiff and the 
defendants to Mathes' claim ; it was one of the 
issues agieed on for trial ; evidence was taken 
upon it ; and in my opinion the judge could 
only have answered it in one way. The evi- 
dence on behalf of the respondents, uncontra 
dieted proves that the consideration wholly 
failed and that after January 1898 the parties 
to the deed agreed that it was no longer to be 
acted upon. On this ground I should affirm 
the judgment of the District Court with costs. 

Wendt J. 1 agree. 

This is a partition action and the appellant, 
the added defendant, claims |th of i the lands 
by conveyance from certain of the original 
parties. They admit the execution of the con- 
veyance but attack the appellant's title under 
ti on various grounds, and pray that the deed 
be declared void in law, or in the alternative 
be set aside. Among other grounds they 
allege that the consideration for which the 
transfer to appellant was made wholly failed. 
On the allegations in the pleadings issues 
were framed as to the failure of consideration 
and as to the liability of the deed to be set 
aside. The evidence is all one way, being that 
given by two of the gi-antors of the deed. It 
Is not contradicted by the appellant who failed 
to appear though subpoen^d. It proves that 
the consideration for the deed wholly failed 
and that by agreement of all parties to It, it 
was thereafter treated as being no longer of 
any efiect. That is sufficient ground for set- 
ting aside the deed. And I would affirm the 
dismissal of the added defendant's claim with 
costs. 



PbBSEMT : MiDDLETON J. 

21st November, 1907. 

King vs. Lavana Marikar. 

163. D. C. (crim.) Colombo 1761 

Che ATiSQ. -^Mortgagor 7iot discloHng prior eneiim- 
hrance — seisure under writ. 

A mortgagor of property who by suppressinijfhe fa^t 
that ths property had been seized in execution of 
a torii induced the mortgagee to advance money ^ 
w guilty of cheating. 

In this case the accused, who was the owner 
of certain immovable property, had mortgaged 
it with one Hunter. After the mortgage, on a 
writ of execution against the mortgagor 
issued at the instance of a creditor on 
a money decree, the property was seized, 
and prohibitory notices were affixed at 
the property which was the residence of the 
accused. The accused, without mentioning 
the fact of the seizure, mortgaged the property 
with Mr. Pedris, a Proctor, and redeemed the 
prior mortgage. Mr. Pedris was told by the 
accused that there was no encumbrance over 
the property besides Hunter's mortgage, and 
on search at the Registrar's cffiee it was found 
that there was no other encumbrance 
registered. Mr. Pedris took a mortgage ol 
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the property the day after the searoh, and paid 
money to the acoosed. It appmrs that after 
the seereh for encumbrance was made, on the 
same day the seizore was registered. Mc^ 
Pedris thereupon charged the aocaaed 
with cheatinff and me accased was 
committed to the District Ooart and was con- 
Ticted and sentenced to six months' rigorous 
iiapviflenment He appealed. 

H» A. jAarAWABDBNB for appellant. 
BiLWAi A. S. G., for the Grown. 

MiDDLETON, J.— In this case the appellant 
has been convicted of cheating nnder section 
400^ of the Ceylon Penal Code, and sentenced 
to six months' rigorons imprisonment 

The facts constitnting the alleged offence 
were that while the appellant was in treaty 
with Mr. Pedris, Prootor, on behalf of a 
client for the transfer of a mortgage given by 
Mr. Hnnter on certain property, this property 
was seized by the Fiscal in satisfaction of a 
judgment debt of the appellant in a money 
suit on the 5th June, 1907. 

Prohibitory notices under section 297 of 
the Civil Procedure Code were duly affixed to 
the premises seized, in which the appellant 
resided, although he was not at home at the 
time of their affixing. The notice C was in 
Bngl^sh and prohibited appellant and his wife 
ftoni**tianaferrinff, alienating, or charging" 
Uie property seised in any way. 

The seizure must have been registered on 
the afternoon of June 6th as on the morning 
of that day Pedris searched the books in the 
Begistry and found no encumbrance on the 
property other than the mortgage it waa pro- 
posed to transfer. 

In the course of that day the appellant 
called on Pedris a^id was ashed if there were 
any encumbrances other than Hunter's mort- 
gage on the property and he replied there were 
none and was told the next day to come to 
complete. 

On the 7th the new mortgage was completed 
and the appellant received a cheque for the 
balanee between the amount lent on the old 
and new mortgages. 

A few days afterwards Pedris incidentally 
discovered at the Registry office that a seizure 
of the property in question had been registered 
on the 0th June presumably later in the day 
than his first visit on that day. 

Pedris stated that if he had known there 
was a judgment against the appellant he 
would not have given him the loan. 

The appellant, when charged by Pedris with 
deceiving him, suggested that the judgment 
debt waa on a money decree, while the money 
advanced by Pedris was on a mortgage. 

It was contended on the authority of 
Empbbor vs. BisHAN 27 Allahabad 501. Aat 
iStie appellant was not liable to be convicted of 
cheating, as he wap under no legal obligation 
to inform Pedris that the property had been 
seized in execution and so had not been 
fraudulent or dishonest, and further that 
there was no evidence to shew that appellant 
was aware that the seizure had been regie* 
t^ed and thereby an encumbrance created 



on the property nnder section 238 of the Civil 
Procedure Code, 

In Snell's Principles of Equity, 3rd edition 

{>460 the suppression by a vendor of the 
act of existing encumbrances in land sold is 
deemed to be a fraud on the vendor. Arnst 
vs. BisooB Versey senior 95 ; Edwards vs. 
MoLbanz 2 Swanston 287 ; EUand vs. Llan- 
dorfflBallandBealty 41. 

Hera the appellant distinctly suppressed 
the fact that the property had been seized in 
execution, which he must have known if he 
had taken the trouble to read the prohibitory 
notices affixed to his premises, that he was 
prohibited to charge the property. 

He was asked if there was any encumbrance 
on the property on the 6th June and replied 
in the negative. 

A seizure under a writ may, I think, be 
fairly included in the term encumbrance in 
its ordinary etymological sense. 

This question must have caused him to dis- 
close the fact of the seizure if he had de- 
sired to do so. 

I also think that it is the duty of the 
appellant, under the circumstances, to dis- 
close the fact of the seizure. He does not 
disclose it, and he must have known he was 
not entitled to charge the property. 

He has not chosen to give evidence on a 
point particularly within his own knowledge 
(section 100 of the Evidence Ordinance) and 
the fair inference is that he fraudulently and 
dishonesty soppreeaed the fact of the seizure 
from Pedris and so induced him to advance 
the money on the mortgage, thereby cheating 
him. 

I have considered the question of sentence, 
but do not propose to interfere. I dismiss 
the appeal. 



Pretent : HUTCHINSON, C. J. AND 

WENDT, J. 

16 th December, 1907. 

CAR0LI8 VS. DAVITH. 

119 ... D.C.Colombo ... 28920 

Jhnatum inter vivoi-*-wiU'~revocation^-o(ms' 
tmetion of deed. 

Where an instrument pwrpo U to make over bu 
tcay ofgifV but reserves the riaht of life 
interest to the grranter and the right to revoke 
in ease of misconduct on the part of the 
granteeSf and where there is acceptance in the 
face qfthe deed^ and the deed is duly stamped 
ana registered, 

ExLD.-~ThAttheinstiummt is a deed of dona- 
tion and not a will. 

One Allis Vederala and his wife Nonchi 
Hamy by deed No. 3850 dated 13th January 
1881 gifted certain lands to their two sons, 8u- 
waris, and Gregoris and their nephew Thelenis 
reserving to themselves the right of possession 
during their lives or the life of the survivor of 
them, and their right to revoke the gift iu 
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case of miscondact on the part of the donees. 
After the death of the donor Nonehihamy an^ 
one of the donees Thelenis, Allis Vederala in 
1892 purported to revoke the gift and re-gift 
the lands to Sawaris and Gregoris. After the 
death of Allis Vederala the plaintiffs as heirs 
of Thelenis brought this action to recover their 
share of the lands. The District Judge dis- 
missed the action on the ground that under 
the deed of gift title did not vest until the 
death of the donors and that the revocation 
was valid. The plaintiffs appealed. 

Dk Sampayo, e.g., for appellants. 
Bawa, 8.C., for respondent. 

Hutchinson, 0. J.— The plaintiffs claim to 
be entitled to certain shares in the land des- 
cribed in the plaint under a deed of gift ; and 
the decision depends on the construclion of 
that deed. 

Allis Vederala and his wife Nonchi Hamy, 
being the owners of the land, by the deed of 
gift dated ISth Januaty, 1881, after reciting 
that they are ill and old and that the time of 
death is uncertain and that '* we find it expedi- 
ent that we should make over, during this 
time of our sound mind, memory, and under- 
standing, some of our properties by way of 
gift to M. Thelenis, (who is a son of a brother 
of me the donor Allis, and who is obedient 
and rendering immense help and assistance to 
us), and to my sons M. Suwaris Appu and M. 
Gregoris Appu." declare as follows ** therefore 
and in consideration of the love, <&c., we do 
hereby make over by way of gift to the said 
three persons" the properties thereinafter 
described. *' These said shares of high and 

low lands are hereby made over by way of 

gift to the said Thelenis, Suwaris, and Gregoris 
to be entitled to them from and after the death 
of us the said donors ; and we reserve to us the 
right to possess and enjoy the produce of the 
said lands during our lifetime ; and if the said 
three donors or any of them shall behave dis- 
obediently to us both the donors or to any of 
as, or if they or any of them shall misconduct 
themselves or himself during our lifetime, 
then any such person or persons shall be dis- 
entitled to all the properties upon this deed of 
gift and we the donors do hereby reserve to 
ourFelves the right to deal with those proper- 
ties in such a case as we like. Provided how- 
ever that this gift shall be absolutely entitled 
to him or them who do not misbehave as 
aforesaid." 

The deed is in Sinhalese. The two translation 
filed in the case substantially agree as above, 
except that the second translation omits the 
words "in such a case " in the revocation 
clause ; but I do not think the omission makes 
any difference in the sense ; and the Chief In- 
terpreter, whom I asked to read the original 
carefully, informs me that it is quite clear 
that the translation above given is correct, and 
that the original says that **then" i.e. in 
case of misconduct, the offending donees shall 
be disentitled and we may deal with the pro- 
perty as we like. 

Nonchi Hamy died in March, 1881. Thelenis 
died in 1888, and the plaintiffs are his heirs. 

Allis Vederala by deed of the 5th February, 
1892, after reciting the deed of gift and the 
death of his wife, purported to revoke it under 
(be pQwer recserved in it, but without alleging 



any misconduct by any of the donees, and 
then a subsequent deed gave the lands to 
Suwaris and Gregoris, through whom the de- 
fendant claims. 

Allis Vederala remained in possession until 
his death in 1897. 

No issues seem to have been settled ; and on 
the day of trial the defendant contended thai 
under the deed of 1881 no share vested la 
Thelenis, because he predeceased one of the 
donors, and that the vesting was postponed 
until the death of the surviving donor* He 
olso argued that the deed was really a wilL 
The D. J. held that the deed was more of a 
testamentary disposition than a gift inter vivof; 
and also said, "the grantors expressly reserve 
to themselves the right of revocation, and pro- 
vide for a forfeiture in case of miscondact:" 
which, as I have said above, is a osistake. He 
said however that in the view which he took 
of the deed, viz. That it was only to take 
effect on the death of the donors, it was un- 
necessary to discuss the validity of the deed 
of revocation? And he dismissed the action. 

The deed of gift of 1881 was attested by a 
notary, who certifies on it that it was drawn, 
read over and explained by him to the donors 
and to the donees, and that the duplicate and 
the original were duly stamped. It purports 
to be a ** deed of gift ;'' to dispose of some 
only of the donor's property ; to be an imme- 
diate gift with a life interest reserved to the 
donors ; and to be revocable only in case of 
misconduct of the donees. And it was pre- 
pared by a professional man, who knew the 
difference between a deed and a will, and that 
a will ought to dispose of all the testator's pro- 
perty and that a will is revocable. I can see 
no ground for holding it to be a will. In my 
opinion it was a deed of gift, vesting the pro- 
perty immediately on the donees, with the 
reservation to the donors of a life interest and 
of a power to revoke in an event which did not 
occur ; and the deed of 5th February, 18^ was 
ineffectual to revoke it. 

I hold accordingly that the judgment under 
appeal should be set aside and judgment given 
declaring the plaintiffs entitled to the shares 
claimed. The parties agreed at the trial that 
the damages should be fixed at H50 per annum; 
and in accordance with that agreement, the 
plaintiffs should also have judgment for 
damages at the rate of R50 per annum 
from March 1904, which is the date from 
which the plaintiffs allege that the defendant 
has kept them out of possession, and also 
for the costs of the action and of this appeal.. 

Wbndt, J.— The instrument we have to cons 
true is in form a deed inter vivos and not a 
will. It is stamped and numbered as a deed 
and not as a will, and it is registered, (a will 
being incapable of registration). Farther it 
calls itself a deed of gift and bears on the face 
of it an acceptance by the donees, a formality 
essential to the completion of a donation but 
foreign to the nature of a will. All these cir- 
cumstances indicate that the instrument was 
to have some operation in praesenti. Coming 
to the words of the instrument, there are words 
of immediate conveyance (^*we do hereby 
make over by way of gift") a circumstance 
which distinguishes this case from some of 
those cited at the argument. The right to 
possess for their lives and the life of the a(n;« 
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ui pro f them is reserved to the donors, and it 
<^n«» OTided that in the event of misconduefc of 
«r more of (he donees, he or they shall be- 
^^ disentitled to the benefit of the gift, and 
^M dosors or the survivor of them shall be en- 
wled to dispose of the properties as they or 
he shall please, '*providea however that the 
ffitt shall be atwolately entitled to him or them 
wlio do notrmisbehave as aforesaid." 

iBg ne in thinking that the only powor of 
nmoaiion reserved was the power to revoke 
wr misoondact, and miboondnct was not 
allefcd in the deed of revocation. In the ab- 
SBuee of misconduot, the words I have just 

f looted appear to make the donees' title abso- 
Ote. In the view I have taken it is nn- 
necessaiT to deoide another important qnes- 
tloB whioh was argaed viz. whether the 
power of revocation could be exercised after 
the death of the donee Telenis. 

I agree that the appeal should be allowed 
and the plaintiffis given judgment as suggested 
by the Chief Justice. 



Preient : HUTCHINSON, 0. J., AND 

MIDDLETON, J. 

17th December, 1907. 

lif THE Matter of tub Estate ov Sivapakiam 

Thbagabajau vs. Pakamcuotuifillai 

AND Others. 



D. C. Jaifna 



1798 



Theiawalamai-^nherHance'-property mheriied by 
child from motJier—fath^B nghts. 

Under ihe Thesawalamai, property infierited by a 
chUd front her mother passes ofi the death of the 
child toitliout brotJters or sisters, to the heirs of 
the mother and not to tlie father. 

In this case the petitioner Theagaraiah 
applied for letters of administration to the 
estate of her minor daughter Sivapakiam, who 
was his only child by the petitioner's deceased 
wife, T^vanapillai. The respondents were the 
children of the sisters of Teyvanapillai. The 
petitioner as father of the deceased child 
claimed to be the sole heir of the child. The 
respondents contended that inasmuch as the 
property was inherited by the child from her 
deceased mother, they were entitled to the 
property. The learned District Judge (Mr. 
W^, E. B. Sanders) held that there was no ex- 
press provision on the point in the Code of 
Thesawalamai, and that therefore the ftoman 
Dutch Law applied and that the father was 
entitled to inherit from the child. The res- 
pondents appealed. 

Walter Perbira, k.c, A.o.,(Sampayo, k.c., 
and Wadsworth with him) for respondents- 
appellants. 

Bawa, S.-U., (Kanagasubai with him) for 
petitioner-respondent . 

C.A.V. 

MibDLBiroN, J.— This was an appeal against 
^ order holding that the father of a daughter 



dying aftpr htr mother intestate and without 
is^ue or brothers or sisters is entitled as sole 
heir of the deceased to obtain letters of ad- 
ministration to her estate, as against the next 
of kin, who are the children of two sisters of 
the deceased's mother who predeceased the 
mother. 

Counsel for both parties agree that the pro- 
perty of the deceased was inherited from the 
deceased's mother, but how it came to thp 
mother they are not prepared to state. 

It is admitted b^ both sidea also that, 
according to the Thesawalamai, if the de- 
ceased's mother had been sarvived by her two 
sisters her property would have devolved on 
them to the exclusion of the deceased's father. 

The appellants rely on the principle ex- 
tracted by Mr. Katiresu in his haudbook p. 29 
on the ThesawaUmai from nub-section 15 of 
Section I of the Thesawalamai of the return of 
the property to the source of its origin, pater- 
nally derived property to the paternal next of 
kin, and maternally derived property to the 
maternal next of kin, and support their oon- 
tentiona by quoting the case reported at page 
652 of Mutnkisna where the maternal aunt of 
two minor children who had died shortly after 
their mother leaving one parent only, their 
father surviving them was held entitled to 
inherit in preference to their father, which 
ruling in appeal was supported by the Supreme 
Court. The report treats the estate as Uiat of 
the wife and not as that of the minor children 
who seem to be ignored. 

The Attorney-General also quoted the judg- 
ment of Mr. Sanders, District Judge of Jaffna, 
in D. C, Jaffna, 3004, dated 3rd July, 1903, in 
which the learned Judge followed the case 
reported at page 652 of Mutukisna, and referred 
also to case No. 436$ on page 26 of the same 
authority, holding that the sisters of a mother, 
who had predeceased her deceased child^ wa^i 
entitled to inherit as heir of the child. 

The Judge also referred to a case No. 1209 
Testamentary Jaffna which is not particularly 
helpful. 

As regards the case at page 628 of Mutu- 
' kisna relied on by the respondents where thfe 
District Court held that the father of a de- 
ceased son dying without brothers and sisters 
was the lawful heir of the deceased in pre- 
ference to the heirs of the female line, 
although the property of the deceased had 
been derived by gilt from his maternal grand- 
mother, the Attorney-General argued that the 
property was gifted and not dowried and that 
It was a District Court case only and wronglv 
decided. 

In case C. K. 2563 Chavagachcheri page 69 of 
Mutukisna the father was held entitled to 
inherit his married daughter's propeity, but 
this was a Court of Rt quests case m which a 
very small sum, 78 &iy was involved which muet 
have been acquirea property and waoOtciied 
apparently on an admidaioa by the defeudaut 
that the property devolved on the deceased's 
parents and not on her husband. 

In 7437 D. C, Jaflna reported at page 
61 of Mutukisna, an unmarried de- 
ceased daughter's property was held to 
revert to her mother and not to her marri^4 
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Sifl^f" ^^ "'a' caae the mother was a widow 

Sffht^TS"^ «"'.<* probably Bection I. para 6 

to h»vpThf ""'"?''* """> '•^Wto entitle her 
to have the property presumably for life. 

CWhS!/.?:- f^. P?8« "« *>' Mntukisna the 
in tM-,'*"** ' '*^'*' "" ent«"«d to retain 
•II the dowry property of his wife dnring^e 
eon 8 minority in trast for the son. * 

fp^f/^""J'?*J=»««''»>'ch have been re- 

,J^- *• .^J **"c*> I <»«» find in an? way 
toaching the qaestion to be decided. ^ 

distil? '-'i,»-*'.1« i° **»« Thesawalamai which 
°^^^o^ shews that a son may inherit his 
mother's property or a danghter her fathM's 
SET„*„*Ti" "5"* ^« latter is imSin 

There can be n« donbt. however that thA 
principle of inheritonce by t£e chiklren frJS^ 

jS^tSS-^^'^f'P"' "n<* a reversion oldiWtr 
rail^"** P"*"»« under eaUeTtioS 

»3-T«.re^^r^^^^ 
K"aSrdsSJ^iS:"« "** '""'^^"' "•»""'■ 

"CbWei^m"'M*H"l''""8*'* by the husband, 
••Tlwdiatet»m-.'M"* '*~°«''' ''^ Ihewife.Tnd 
POMMsi™ Sf thi''®.?."P"*^ acquired from the 
POMession of the other two during marriage. 

th?2„^-® *"*«''* death the modesum goes to 

"I? th?» ^„ ^ •*'2!'"^ '««» ">e chidenam. 
rern's'Vfrt^e'Ci: ttrind^R^Sf 
wife's property with the femll he"?8» Tt?^ 
ttwralit"* ^'"^"^ amo1.if lins^n^ 

.£Src.^^i'A?h?2.h^^reaS 
lull possession of the esUte so long as he doeS 
f^ot taurf again and does with it and h^ 

tetnm. chidenam and half the thedia- 

nam"*aS^°hi'[i''fJ'.u"'5^'""t''^^o' f'c chide' 
mSi" whnt'i.""'^'""'''"^""" » he marries 

aie»''on'XS'if°XL'^". '^"'^"^f '"""^^ 
agafti. marriage if he does not marry 

lhetewa?hv^T "°*.2'*°» ^ cohtelhplaU. 
ii.„ f^u ''^*' ?y tlie mother and therefore hi 

A»»e Tbesawttlamai does not provide Igr 



children but rather for a revenlon LSk ?i S* 
r^?v^'f»K^**'' k«-Wh^„'« 

subsection 5 which provides lorUTe^" S 
reversion back to the narenta niti^J^^ _?' 
of married daughtorl W?w"i th*St ffi"^? 
without sisters and brothers or their ii"2f 

I had some donbt whether aabwotinf. n a., 
not intend that the iShawi to tekl full 

?5^°** S'*.^.®"*''"l*'"»al is however silmt 
on the subject of inheritance by ttesMtSi 
from each other and there is ground!pSr?? aS 
?"b-8ection 1 of section I,. Iwthe &««?« 
«"»' daughters inherit or m^^^Z 

n^^X! P^lfu'^y ""J" "chldeS- If toe 
property was the mother's sole nroperty thm 

fhl^St "■.I*.?°''*''fc"'*-8«2"on I-. for holdioc 
i^tii^^flfw*""", remains with' thefS 

of Wuii^r) ^tm!^' «««*'» ^P^ i« 

.h2*^.«!!.n '^f^foje is that in the present cum 
the appellants, who are the oonsiM of Ub! 
deceased, are entitled to snooeed toher ' mS 
perty and have therefore a ^ngwcfalm to 
the right of administration of the estSto 0,« 
the respondent, the father. ** """ 

DoTnt"'fh»'^t'ii?f°'' , J?'l«'>»ent therefore on i 
point the traditional law upon which isol. 
somewhat obscure nhar./.f^. r^u-il ..T? '?°'.' 




asWe rnV ; new orS2r%rX'5 CTe 1^; 
2a7mrn&'tKli"to*.--' tge'?e»SS.rt! 

The appellants Will have their costs in the 
Court below and of thie appeaL 

Hutchinson, C.J.:— lacrep wifh «Yio ««« 

S^vSVi'*'"^^ brot^Middleton IbS 
^n,Z^ 1 ^e qof aHon must be decided by the 
Jliesawalamai if we can find thatthwe cm- 
toms contain any rule or princip'e ap^lc^ble 
^d ihT^J.?."*^ '^P'"!"" the^esfwalSSll 
SSotJdLuMSL'"'fK*i'' ** "''*'* have been 
chndfr^^.aSJL'"'*J?"P«"iy inherited by a 
coiiairom Its deceased mother coea on the 
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Presetd: HUTCHINSON, C. J., AND 

MIDDLETON, J. 

10th December 1907. 

Naoamutto ys. Katraman and Another. 



126 



P.O. Batticaloa ... 2861 



Public Servants^ Liabilities Ordinance 2 of 1899— 
Liability of Administrator of a deceased 
public servant— scope and object of the Ordin- 
ance. 

The Public Servants' Liabilities Ordinance No. 2 
<>^1899 does not prevent an action apainst the 
representatives of a deceased public servant 
on a contract entered into by him when in the 
service. 

The ol(jeet of the Ordinance was to prevent the 
public servants described in it from being sued 
upon certain contracts when in the service. 

Contracts by public servants are not void, but the 
ojficer Mmself cannot be sued, on them. 

In thiS' case, Seenitamby Vanniab, an officer 
employed in the service of the (iovernmeDt, 
made a promissory note in favour cf the 
plaintiff. The Vanniah died, and the plain- 
tiff brought the present action against the 
administrators of his estate. The learned 
District Judge gave judgment for plaintiff and 
the defendants appealed. 

Bawa, S. G , for appellants. 

Van Langbnbbkg for respondent. 

Hutchinson, O. J. The claim in this action 
is for principal and interest due on a promis- 
sory note made by S. V. on 21 at December, 
1908, in favour of the plaintiff. S. V. is dead 
and the defendants are sued as his adminis- 
trators. The first defendant did not appear, 
Ttie answer of the 2Qd defendant was that the 
afition is not maintainable because when the 
liability was contracted S. V. was a public 
servant and therefore by reason of Ordinance 
2 of 1809, he was not liable to pay the df bt. 
He also denied generally the allegations in the 
plaint ; but the only issue settled was 
whether the plaintiff can recover against S. 
y.'a estate in view of Ordinance 2 of 1899. 

The Ordinance after reciting that ** it is 
expedient to protect public servants from legal 
proceedings in respect of certain liabilities," 
enacts in section 2 that ** no action shall be 
maintained against a public servant upon" 
amongst other things any promiHsory note 
made by him ; but "this section does not 
apply to the case of a public servant 
Who. at the date when the liability sought to 
be enforced is contracted, is in receipt 
of a salary in regard to his fixed appoint- 
osent of more than R300 a month," nor 
to a liability contracted by a person 
. prior to the date when he became a public 
sprranf And nothing in this Ordinance is to 
affect the right of the holder of any security 
to bring an action to realise it. 

It was admitted by the plaintiff that S. V. 
was a Vannia and a public servant ; Uiere is 
DO admission as to the amount of his salary, 
)m\( I thjuk |he jpar^ieQ and the Judge aseamed 



it to be common knowledge that a Vrtuntah's 
salary is less than K300. 

The D.J. held that the plea put in by the 2nd 
defendant is open to the administrator as well 
as to the deceased ; but that the plaintiff onght 
to succeed because S.V., in a document purport- 
ing to be signed by him and to be his will, 
(though it had been attacked as a forgery and 
had not been proved) had directed that his just 
debts should be paid. 

The plaintiff's Counsel rightly admits that 
he cannot support the judgment on the gronnd 
given by the District Judge ; but he supports 
it on the ground that the Ordinance only for- 
bids an action against a public servant of the 
class mentioned in the Ordinance ; that it 
does not prevent an action against him after 
he has ceased to be a public servant or against 
his representatives after his death. I think 
that that construction is right. 

The object of the Ordi.iance, as I gather it 
from the preamble and from the terms of the 
enactment, was to proltot the public servants 
described in it from being sued upon certain 
contracts made by them while in the service ; 
probably in order to prevent the pablic 
service being disorganised or inconveni- 
enced by such actions. That object is attain- 
ed if we give the plain and natural con- 
struction to the language of section 2. The 
cuntracts are not void, but the officer hioMelf 
cannot be sued on them. In my opinion^ 
therefore, the appeal should be dismissed with 
costs. 

Middleton, J.:- 1 agree. The scope and 
obJFCb of the Ordinance was not in my opinion 
to nullify the legal obligations of soeh public 
servants but the benefit and protection of the 
public service which otherwise might suffer by 
the constant absence of its employees in 
Courts of Justice. 



Present: WKNDT, J. 



24th December, 1907. 
Narayanan Chetty vs. SAMARAsiNaBB. 



228 ... O. R. Galle 
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Public Servanh' Liahilities Ordinance 2 of IQUO"^ 
Public Servant ceamnff to be such-^Deots con" 
tvdcted when iii service. 

The Public Servants' Liabilities Ordinance does not 
pre rent an action against a person after he has 
ceased to he a public servant on a debt incurred 
by him while tn the service. 

The Ordinance was intended to protect the public^ 
not the individual servant. 

The plaintiff in this case sued the defendant 
for ^he recovery of the sum of R284'50, balance 
due on a promissory note made by the defend- 
ant. The defendant pleaded that the action 
could not be maintaiLed as at the date of the 
execution of the promissory note sued upon he 
was a public servant, though at the date of the 
action he had ceased to act as such, and 
pleaded the benefit of Ordinance 2 of 1899. The 
learned Commissioner of Requests (Mr, K. 
MacLeod) by the following juo^mentn fused 
to uphold the plea and gave judgment lo( 
glaintifti— 
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''Defendant is saed as maker of the pro 
note filed in the case. He has no defence except 
the technical one that at the time he made it he 
Was a public servant. Admittedly he had ceased 
to be 80 at the date of the institntion of the 
action, flis Coanpel argues that in interpret- 
ing Ordinance 2 of 1899, the liability to be saed 
depends on whether or not he made the note 
when he was a public servant. Clearly, if he 
made the note before he became a public 
servant, he can be soed, for that is expressly 
provided by section 3 (3) of the Ordinance. 
The Ordinance is silent however on the reverse 
case, namely, where a pnblic servant made the 
note, and is sued after he ceased to be one. 
As Mr. Goonewardena said this Ordinance is 
one suspending the ordinary remedy of suing 
on causes of action, which would expose every 
person in Ceylon, except the privileged class 
>of persons specified in the Ordinance, to an 
action, and must be construed strictly. So con- 
strued, there is nothing either expressly 
stated, or to be necessarily inferred, in its 
sections which supports defendant's conten- 
tion. 

'*! think I may go further and say that the 
reasonable inference from the language of this 
statute is that it is merely intended to sus- 
pend the right of suing, as long as the person, 

- otherwise liable, remains a pubicl servant. It 
is headed VAn Ordinance to protect public 
servants from legal proceeding in respect of 

. certain liabilities." Why then should defend- 
ant, who is not a public servant, be so pro- 
tected F The preamble states it is ''expedient 
to protect public servants," etc. ; not a word 
about ex-public servants. 

"Section 8 (1) only enacts :— 

" 'No action shall be maintained, etc.' It 
leaves all other remedies open to the creditor, 
e.g. right of set off, right of lien on property 
in his possession, which belongs to the debtor, 
etc. When a public servant ceases to be such, 
then the prohibition of section 3 (1) no longer 
applies, and the creditor's right of action 
revives. I give judgment for plaintiff as 
prayed for with costs.'^ 

The defendant appealed. 

Bawa, S.G., for appellant. 

WAD6WUBTH for respondent. 

' Wendt, J. :— The question in this case is 
whether '* The Public Servants' (Liabilities) 
Ordinance, 1899," applies to persons who, 
though holding office under Government at 
the date of incurring the liability sought to 
be enforced, have ceased before action to be 
public servants* The Ordinance is entitled 
**An Ordinance to protect public servants from 
legal proceedings in respect of certain liabi- 
lities, ' and the preamble recites the expedi- 
ency of "protecting public servants." Section 2 
defines "public servant" as a"per8on employed 
in the service of the Government" &c. That 
means, of course, employed at the date at 
which the provisions of the Ordinance are 
api)lied. So far, therefore, there is nothing 
which would extend the Ordinance to a person 
who, having once been a public servant, has 
ceased to fill that character. The cardinal 
enactment of the Ordinance is section 3, which 
is equrilly clear-*"no action shall be main* 
(ained against a publio servant." The present 



action is not against a public servant, because 
the defendant had left the service before the 
date of its institution. Sub-section (3) to 
section 3 engrafts an exception to the general 
enactment, by providing that section 3 shall 
not apply to a liability contract<fd by a person 
prior to the date when he became a public 
servant. In the ease of such a debt a pnblic 
servant can be sued. That is the only ex- 
ception to the rule introduced by the Ordi- 
nance for the purpose of preventing the 
obstruction of public business as a conse- 
quence of legal proceedings against pnblic 
servants. It is intended to protect the public, 
not the individual servant. The exception is 
perhaps explained by the iniquity of depriv- 
ing a creditor (through his debtor taking 
service under Government) of a remedy 
which he possessed at the date when the debt 
to him was incurred. 

I think the Commissioner's view was right, 
and 1 dismiss the appeal with costs. 



iV<?«en< .—HUTCHINSON, C. J., AND 

MIDDLETON, J. 

2nd October, 1907. 

DiSAN A FPU vs. £alahamy and Anothbb. 

32 ... D. C. Matara ... 3856 

Divorce— Adultery— Connivance— Dafnaffes^ tSec • 
tion 601 of the Civil Procedure Code, 

Where a husband connived at [the adultery of his 
icife with the co^respondentf he is not entitled 
to claim a divorce on the ground of his toife^s 
adultery^ 

Held J'ubthkr, that if the Court Jinds that 
the plaintiffs has dunng the marriage been 
conniving at the act or conduct tchieh 
constitutes the ground upon which the disso- 
lution of marriage is prayed f^r^ it shall 
dismiss the whole plaint and cannot grant any 
damages as against the co-respondent. 

The facts are fully set out in the judgment 
of his Lordship the Chief Justice. 

Hutchinson, C. Ji—The plaintiff in this 
action asks that his marriage with the Ist de- 
fendant, who is his wife, may be dissolved be- 
cause of her adultery with the 2nd defendant 
and that the 2nd defendant may be ordered 
to pay him damages for having committed 
adultery with the Ist defendant. 

He was married to the 1st. defendant on the 
21st August, 1896, before a Kegistrar of Mar- 
riages. After the marriage they lived together 
for a few months at Sultanagoda, in Uie Matara 
District, and then the plaintiff went away to 
Batticaloa, leaving his wife with her mother. 
He says that there was no quarrel between 
them; that he went to Batticaloa to get work, 
and that when he went he gave back to her 
the dowry which he had received, viz., 2 head 
of cattle and Rs 25, and that he gave her also 
a further sum of about Rs 16. She says that 
they were always quarrelling and that wai 
the reason be left her, 
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He stayed at Battiealoa for some time, work- 
ing, 88 he Bays, for one man lor about a year at 
Bs 15 a month, and for another man for five 
months; then he went to Negombo and worked 
there for 6 months ; and in May 1899 he 
retarned to the village where his wife was 
living with her mother. He says that she 
refased to speak to him, and that there was a 
violent; scence between them and that her 
mother and the P. O. interfered. A few days 
afterwards he and his wife executed a deed of 
separation, which is dated 23rd May, 1899. By 
this, after a recital that a number of reasons 
have occurred which make it impossible 
lor them to live peaceably as husband and wife, 
they agree ** hereafter to live separately apart 
from each other, acting according to each of 
ofir individual wishes," and that neither shall 
have hereafter *' any right or control or power 
according to law," or any claim on the other's 
property, the wife acknowledges that she has 
received back her dowry, and they agree ** not 
tQ go to law." 

The wife had already then committed adul- 
tery with the 2nd defendant. Theie is evidence 
which the Judge believed, and she was about 
8 months advanced in pregnancy and that she 
gave birth to a child, of which the 2nd defend- 
ant was the father, about a month after the 
execution of the separation deed. The plaintitf 
says that he first heard of the adultery two 
weeks after he returned to the village, and that 
4 days after the execution of the separation 
deed he heard that she was living at the 2nd 
defendant's house, — that she had gone there 
the previous night. He says that he saw her 
there from the road and the 2nd defendant 
Bear her. The Judge, however, thought that 
the fact of her pregnancy must have been 
patent to the plaintiff, and he had no doubt 
that the plaintiff learned the state of affairs 
from the villagers directly ho came back. I 
think that this is a reasonable conclusion to 
araw from the evidence. 

After the execation of the separation deed 
the plaintiff sent in various petitions about 
this matter to the Governor and (as he says) 
to the A. G. A. The Judge finds, and I think 
rlphtlv, that the 1st petition was sent on the 
25th November 1900. The present action was 
commenced on the 8th March, 1906. The 
defendants admitted the adultery and they 
alleged that the plaintiff connived at and was 
accessory to the adultery and condoned it, 
and the Ist defendant also alleged that pre- 
vious to the adultery the plaintiff deserted and 
wilfully separated himself from her and neg- 
lected to maintain her, and also that he had 
been guilty of unreasonable delay in institu- 
ting this action. 

The following issues, with others which are 
not now material, were settled : — 

Did the plaintiff connive at the adultery? 
Did he wilfully separate himself from his wife 
before the adultery and leave her without 
maintenance and support, and did that conduct 
condace to the adultery ? 

Damages. 

TheD, J. found that the plaintitf was not 
aware of the adultery until his return in May, 
1889) but that after that date he was aware of 
it and connived at it. If that finding was 
%l^hi the Court was bound by iSec, 601 of the 



Civil Procedure Code to dismiss the plaint, 
and the Judge accordingly dismissed the 
claim against the let defendant. On the next 
issues the Judge found that the plaintiff 
deliberately left his wife and gave her back 
her dowry as they could not live happily to- 
gether ; that he sent her no maintenance, and 
that his leaving her without support conduced 
to the adultery. And the Judge awarded R50 
damages to the plaintiff agaiuEt the 2nd 
defendant. 

In my opinion the findings of fact to 
which I have referred were justified by the 
evidence. 1 believe that when the plaintiff 
signed the deed of separation he knew what 
it was ; he knew that his wife had been com- 
mitting adultery with and that she was then 
with child by the 2nd defendant ; he knew 
that she was a poor woman and that the adul- 
terer was a man of some rank and substance ; 
with that knowledge he agreed with her that 
they should thenceforth live apart and that 
neither of them should have any claim against 
the other. He could not help knowing that 
the result of that agreement would probably 
be, as it was, that she would continue her 
adultery with the 2nd defendant. He there- 
fore connived at the adultery which took place 
after that agreement ; and that is the adultery 
which is alleged in the plaint as constituting 
the ground upon which the dissolution of the 
marriage is prayed for. 

T agree with the Judge that the plaintiff' sent 
his wife no maintenance during his absence of 
upwards of two y^ars, and that he was guilty 
of wilful neglect which conduced to the 
adultery. 

There remains the question, which the 2nd 
defendant has duly raised, whether the Judge 
being bound because of the plaintiff's con- 
nivance to dismiss the claim for divorce, had 
power to award damages against the 2nd 
defendant. By Sec, 598 the husband, when he 
presents a plaint in Tthich the adultery of the 
wife is the cause of the action, must make the 
adulterer a co-d^:?fendant and may include in 
the plaint a olaim for damages against the co- 
defendant. And by 8ec. 601 if the Court finds 
that plaintiff has,during the marriage, been con- 
niving at the act or conduct which constitutes 
the ground upon which the dissolution of 
marriage is prayed for ** it shall dismiss the 
plaint.** There is no reservation in favour of 
that part of the plaint which asks for damages. 
It appears to me that this means that the 
Court, having found that there was conni- 
vance, is bound to dismiss the whole plaint. 
This view is supported by the decision of the 
Court of Appeal in England in Bernstein v. 
Bernstein, 63 L.J. (P.O. and A.;, 3. That was 
a decision on the English Act of 1857, which is 
largely the foundation of Ch. 42 of our Civil 
Procedure Code. S 27 and 31 of the Act deal 
with petitions for divorce where no damages 
are claimed, and 8 30 enacts that if the peti- 
tioner has condoned the adultery the Court 
shall dismiss the petition. 8 33 allows the 
husband to claim damages against the adul- 
terer in a petition for divorce, or in a petition 
for damages only, and enacts that all the 
enactments therein contaiued with reference 
to the decision of petitions shall, so far as 
may he necessary, ap|jly tg the dccieioi^ v( 
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petitions for damages. The Court held that 
where the hnsband had condoned the adultery 
there was no power to award damages. On 
the other hand in an earlier case of Lono v. 
Long, 15L.H., P....Div., 218, where the jury 
had found that the co-respondent had com- 
mitted adultery with the respondent but the 
Judge held that the charge against the wife 
(who appeared to be mentally weak) was not 
proved, Mr. Justice Butt dismissed the suit 
against the wife and gave judgment against 
the co-respondent for the damages found by 
jury. If that case is inconsistent with 
fiBBNSTBiN V. Bbrnstbin of course the ruling 
in the latter case must prevail. That ruling 
is not a binding authority here« because the 
terms of the Act of 1857 are not in all respects 
identical with Ch. 42 of our Code ; but it is 
satisfactory to me to find that it is consistent 
with what I take to be clear language of S 601. 

In my opinion, therefore, the plaintifiTs ap- 
peal should be dismissed. 8o much of the 
judgment of the D,0. as awards damages and 
costs against the 2nd defendant should be set 
aside and the plaintiff's action should be dis- 
missed with costs ; as against the Ist defend- 
ant I would make no order as to the costs of 
the 2nd defendant in either Court. 

MiDOLETON J.— I entirely agree. 



Present : HUTCHINFON, C. J., AND 
MIDDLETON, J. 
17th December, 1907. 

Cbowthbr vs. Bbnjamin. 



112 



D. 0. Batticaloa 
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Sale ad corpus and ad quantitates— Description m 
deeds— Prescriptive possession against the 
Crown, 

The question whether a land lohich teas sold referred 
to a whole corpus or to the extent onfy should 
be determined by the tertns of the various de^ 
in which the property has been dealt with. 

The facts are fully set out in the judgments 
of Their Lordships. 

Dk Sampato, K.C., (with him Balasingham) 
for appellants. 

Waltbb Pbrkika, K.C., A.-o., (with him 
B. L. Pereira) for respondents. 

HuTGHiMSON, O.J. —This is an appeal by the 
defendants against a judgment which declared 
the 2nd and 3rd plaintiffs to be the owners of a 
cocoanut estate called Little Hydrabad, in 
extent 21a. Ir. a4p. 

The dispute is only as to the northern part 
of the estate, 6d. Ir. 34p., of which the defend- 
ants are in possession, but which the plaintiff's 
claim under a deed of gift of the 2nd Novem- 
ber, 1891, and also by a prescriptive title. 

By that deed Mary Orowther conveyed cer- 
tain lands, including ''an allotment of land 
Lot. No. 2969 called Little Hydrabad," situ«ited 
and bounded as therein mentioned, "contain- 
ing in extent 15 acres as per Fiscars certificate 



dated 28th January, 1881, No. 12 with its 
annexnres,'' to her daughter, Mary Swamioader 
for life, with remainder (in the events which 
happened) to the 2nd and 3rd plaintiffs. 

Mar^ Swaminader died in June, 1906. The 
plaintiffs then took possession of the estate, 
including the 6a. Ir. 34p. ; but S. J. Benjamin, 
who is since dead and whose administratrix 
is the first defendant, ousted them from ti^e 
latter portion, claiming it under a transfer 
from the Orown dated 30th November, 1905. 

Mary Orowther's title was derived frbm a 
sale by the Orown dated 16th July, 18(^, to 
B. M. Treahy, of *'Lot 2969 : Pattu, Manmanai : 
'*No. of plan, 360 : name of land *Kocovi]Ie' : 
extent 16 acres." Treahy sold this to Kadenski, 
describing it in the deed of transfer of the 27th 
January, 1873, assail that allotment of land 
situated, <&c., containing in extent 16 acres, 
described as Lot 2969, in the preliminary plan 
ofManmunai Pattu No. 360." Kadenski sold 
it to de Koning, by the same description, 
except that the name of the land is given 
in the deed of transfer, dated 1878, as Little 
Hydrabad. Under a writ of execution against 
de Koning it was sold to Jonathan Orowther, 
the Fiscai's transfer, dated 20th January. 1881, 
describing it as '*a cocoanut estate with pro- 
duce called Little Hvdrabad contain* 

ing 16 acres only and described in the diamm 
or map annexed to the certificate." This 
diagram or map has not been put in evidence. 

It does not appear how Mary Orowther 
acquired Jonathan Orowther's rights, hot it has 
been assumed by both parties that she did 
acquire them. 

All the mentioned documents puipcrt to 
transfer an estate of 16 acres. The D. J., how- 
ever, finds rightly, I think, that the first 
grantee from the Crown, Treahy. cleared and 
planted and possessed not only the 16 acres 
granted to him but also the additional 6a. Ir 
34p., and his successors in title, including Mary 
Swaminader, also possessed the whole 21 acres. 

In 1903, however, the Orown, having dis- 
covered the encroachment, proceeded to BUtvey 
and sell the 6 acres. At that time Mary 
Bwaninader, whose name was then Mary 
Benjamin, and her husband Benjamin, were 
in possession ; and they bought the 6 acres 
from the Orown, and the defendants claim the 
6 acres through them. 

The plaintiffs' paper title covers only the 15 
acres originally granted by the Orown in 1809. 
They had, therefore, to rely on their prescript 
tive title. 

The D. J. held at the time of the sale to the 
Benjamins the Orown had no disposing power 
over the land, because it had been out 
of the hands of the Orown for 36 years and 
the parties in possession had prc^scribed 
against the Orown. He further said that, 
even if they had not prescribed, the plaintiOT 
would be entitled to retain possession against 
all new-comers until they were compensated 
for improvements. But, holding that they 
had a prescriptive title he gave Judgment 
declaring them the owners of the whole 21 
acres, and for possession and damages. 

At the date of the Orown sale in 1903 Maiy 
Benjamin bad bad poiseealon only ainoe 1^1 ( 
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and she bad no other title. That was not 
long enongh for her to prescribe againet the 
Crown. And if she was the heiress of her 
mother or her father (which we do not know), 
their possession added to her own would not 
amount to thirty years. She was, therefore, 
well-advised not to dispute the right of the 
Crown to sell. I am of opinion therefore that 
the Crown sale in 1903 was valid. 

With regard to compensation for improve- 
ments! Mary Benjamin might perhaps have 
estsiblished a claim. There is no evidence 
whether she made or established such a claim. 
But I see no ground for thinking that the 
plaintifb can set up such a claim. 

I would set aside the judgment of the D. J. 
and dismiss the action with costs in the D. C, 
and inthis Court. 

MiDDLBTON, J. :— This was an action to vindi- 
cate title to 6 acres 1 rood and 34 perches alleged 
1^ the plaintiffs to form part of ''Little Uydra- 
biMi;£8late " settled in tidei commissum on the 
2Dd and 8rd plaintiffs by deed dated 2od 
November, 1891 (pd), by which Mary Crowther 
conveyed to her daughter, Mary Swaminather, 

as fidociari an allotment of land. Lot 

No. 2959 called '*LitUe Hydrabad" situated 
at Sathnrikkandan in Batticaloa, bounded or 
reputed to be bounded on the north and 
east by Crown land and on tho south by 
Crown laud, and the coconut estate *' Lynsa- 
gere," and west b^ a lane oootaining in extent 
15 acres as per Fiscal's certiticate dated 28th 
January, 1881, No. 12 with its annexuree. 

Under the deed p5 of 1891 Mary Swami- 
nather, who was married to the 1st defendant's 
intestate, enjoyed for her life the possession 
not only of the 15 acres, but also apparently 
ol the 6 acres 1 rood aind 34 perches now in 
diH>Qi« which she possessed and occupied as 
«* Little Hydrabad EsUte,'' Mary Swaminather 
having married a second time one Benjamin 
the let defendant's intestate died on the 24th 
June, 1905. 

It would seem that on Ist July, 1869, the 
Crown granted Lot No. 21)59, described in plan 
No. 360, consisting of 15 acres of land, high 
land and swamps called Cocoville in Man- 
munai Pattu to one Treahy (pi.) 

On the 27th January, 1873 (p2} Trealiy con- 
veyed the same 15 acres as described above to 
oneKadenski. On the Ist October, 1878, (p3) 
Kadenski conveyed an allotment of land called 
in the deed *' Little Uydrabad " in extent 15 
acres under a description and boundaries 
similar to thos«! set out in p5 to de Konning. 

A plan put in evidence (marked N,) shewing 
the 6 acres, 1 rood and 34 perches as A, and 
-the 15 acres as B. 

De Konning was called as a witness ani 
deposed that he possessed both lands A and B 
as one land from 1878 to 188 J under the appel- 
lation of *' Little Hydrabad,'' that the trees on 
both pieoes were of the same age^ that the 
tceea were planted by Treahy. that Kadenski 
had potseMion of it and that there -was a live 
fence all round the land. 

Under a writ against de Konning the land 
was sold in execution to Jonathan Crowther, 
and by (p4) a Fisoars transfer, dated 28th 
^Miaary, 1981) was de«ciibtd as a coconut 



estate called *' Little Hydrabad*' with the 
same description, boundaries and area as in 
p5, bat farther '*as debcribfd in the diagram 
or map annexed to the certificate." 

This diagram or map is not put in evi- 
dence. 

Mary Crowther was apparently the widow 
of Jonathan Crowther, but it does not appear 
how she came to have the right to transfer it, 
but possibly as an inheriting spouse married 
in community. In 1903 the Crown, after a 
suivey deeming that an encroachment had 
occurred to the extent of 6 acres 1 rood and 
34 perches, sold the same to Benjamin and his 
wife Mary through whom the defendants claim. 
The District Judge held that the pkintiffs, the 
fidei commissum under the deed of 1891 and 
their predecessors in title in poseeesion had 
prescribed against the Crown which had no 
power of disposal over the land so as to sell 
to Mary Benjamin and her husband. 

The defendants appealed and the question 
we have to determine is whether the deed of 
1891 which settled the property in fidei com- 
missum on Mary Swaminather, and the 
plaintifit) conveyed to them an estate including 
the 6 acres 1 rood 34 perches in question. 

Under section 2 of Ordinance 7 ol 1840 no 
immoveable property can be conveyed except 
by notarial transfer. 

Unless therefore th<* deed P5 includes the 
portion marked A in tlie plan it has not been 
legally transferred to the pluiutitf. The land 
transierred in P5 is lot No. 2959 called **Little 
Hydrabad." 

This is the lot that was granted to Treahy 
and admittedly it did not then include A. 

In i:*2 lot 2959 of 15 acres was conveyed by 
Treahy to Kadenski F2 the same lot was 
conveyed by Kadenski to de Koning. 

Under the Fiscal's transfer P4 **Little Hy- 
dratmd" of 15 acres * 'described m the diagram 
or map annexea" *in the certiOcate" paosed. 

This is not produced * and in its absence I 
should assume that what de Koning bought 
on paper was transferred to Samuel Urowther, 
especially when we find Mary Crowther deal- 
ing only on paper with lot 2959. 

As the Counsel for the appellant stated the 
argument of the learnea Attorney-General 
was sound in law and principle as regards 
sales ad corpus or ad quantitatas but the 
facts do not support tlie argument. 

The question as to what was sold must 1 
think be determined by the terms of the 
various deeds in which the property has been 
dealt with. 

It may have been the intention of all the 
transferrors to deal with the whole of tne 
21 acres, but a careful consideration of the 
deeds shews that they have failed to do so. 

The question of prescription cannot, in my 
opinion, arise between the parties to this 
action, and as ajp;ainst the Crown I fail to see 
that the plaintiffs have acquired any rights. 

Their legal title is only to the 15 acres in 
lot No. 2959 and I am at a loss to see how they 
can claim under Marjr ^Swaminather gr Maty 
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Orowther adverse posaessioD of upward of 
SO years of the 6 acres as against the Crown. 

I would set aside the jadgment of the 
District f Judge and dismiss the plaintififs 
action with costs In the Court below and of 
this appeal. 



Pte$ent: HIJTCHINSON, 0. J., AND 
WENDT, J. 
24th December, 1907. 
Babun Appu vs. Don Siman Appu. 
107 ... D. C. Matara 



Restitutio in inleff rum— Discovery of fresh eoid* 
etwe^Laches— Partition Ordinance. 

In an application for restitutio in integrum on 
the ground of discovery of fresh emdmoe after 
decree. 

Hklv.— The apflieation should be made within 
reasonable time after such discoverg. 

Held Yvbtuer.— That the remedu of restitution 
is excluded in the case of a decree under the 
Partition Ordinance and that the oiUp reliej 
available {if any) is by an action for damages 

The facts are fully set out in the judgment 
of his Lordship Mr. Justice Wendt. 

Allan Dbibbbbo, for appellant, 

A. St. V. Jayawabdbnb, for respondent. 

Wbndt, J.— This is a proceeding to obtain 
restitutio in integrum and it arises out of the 
following facts. The action in which the 
present petition is presented was one in- 
stituted in September, 1902, under the Partition 
Ordinance, and in the land which was the 
subject of it the plaintiff claimed 3/8th, while 
the 5th defendant (the present appellant) 
claimed as against hfm \ out of those 3/8th. 

The District Judge on the 12th March, 1903, 
allotted the whole 3/8th to the plaintiff but 
in appeal this Court ordered a new trial and 
after that new trial the District Court on the 
8th December 1903 upheld appellant's claim 
to the 1th. Plaintiff appealed, but his appeal 
was dismissed in March 1904, 

The land was thereafter sold under the 
decree in December 1904, the proceeds were 
distributed among the parties declared 
entitled, and a certificate of sale was in March 
1905 issued to the purchaser who has since 
been in possession of the land. 

OneDoan was the original owner of half 
the land, which share included the ith in 
dispute, the other Jth being admittedly 
vested in 4th defendant and others. Plaintiff 
alleges that the disputed Jth was conveyed 
by Doan to Jayan, from whom he claims it : 
while the 5th defendant alleges that Doan 
died possessed of it and claims it by convey- 
ance from his heirs. The alleged conveyance 
by Doan to Jayan was never produced in 
^? P)S^^^^ ^F^' although attenUon was 
pointedly directed to the necessity lor it. 



On the 31st August, 1906, the present petition 
was presented to the Court, seeking to re-open 
the whole question of title on Uie ground 
of the discovery of the missing conveyance 
to Jayan, and this Court, upon the usual 
ex'parte application, remitted the matter to the 
District CK)urt for inquiry. 

The District Judge has now ** dismissed 
the 5th defendant's claim " and decreed 
that plaintiff **is entitled as absolute 
owner to the ith share. " He has 
not considered the effect of this decree upon 
the sale of the land and the distribution of its 
proceeds. 

No fraud is alleged or proved by the petition. 
Bis sole ground for relief is the discovery of 
fresh evidence. It is therefore necessary very 
narrowly to examine the facts of this alleged 
discovery, for it would tend seriously to im- 
pair, if not to destroy, confidence in a solenm 
adjudication upon title to land— in the 
present case an adjudication which under the 
Partition Ordinance, binds the whole world— if 
it were liable, after an indefinite lapse of time, 
and after the rights of new parties have ac- 
crued by purchase under a judicial sale, to be 
set aside on the ground that new evidence has 
come to light. 

What then does the petitioner say on this 
point P—Nothing more than is contained in 
paragraph 6 of his petition (for he called no 
evidence on the point at the hearing). That 
paragraph is as follows :—*' Since the said 
finding [that of December 1903] the petitioner 
has discovered the deed referred to above. It 
seems to have been filed by petitioner's father 
before he was bom, in the Case No^ 11532 of 
the Court of Bequests of Matara. Every 
search was made for the deed while the case 
was pending and no trace of it could have been 
discovered. Petitioner even gave a petition 
to the Registrar's office for a copy of the deed 
but after search was made the petitioner was 
informed that it could not be found. The 
petitioner had not the number or date of the 
deed and so petitioner could not furnish it to 
the registrar of lands." 

It will be observed that the petitioner has 
not given the date when he did in fact dis- 
cover the deed. For all that appears it might 
have been during the pendency of his appeal. 
At all events I find from the copy of the deed 
which he produces, that it was issued to him 
by the Registrar on the 3rd July, 1905, and yet 
he appears to have taken no steps to bring 
this new evidence to the notice of the Court, 
until he filed the present petition. The delay 
is wholly unexplained and is unreasonable« 
The Courts rightly require the utmost promp- 
titude in taking advantage of such a discovery, 
and I consider that the petitioner's laches dis* 
entitles him to any relief. 

lamalso disposed to think that, in the ab« 
senoe of fraud, such, an application as this 
comes too late when the judgment complained 
of has been fully executed and the ru^ts of 
new parties have accrued under it. 

Lastly, even if the remedy would be open In 
an ordinary action, I think it is excluded in 
the case of a decree under the Partition Ordi« 
nance and that the only relief available (if wf\ 
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Is b; an acUon for damages. I say *' if any 
because I doubt if damages could be awarded 
against persons who in good faiUi claimed (and 
proved) title and did not wilfally suppress the 
piece of evidence upon which the petitioner 
now relies. 

I think the decree of the District Ooort 
should be reversed and the petition dismissed 
with costs in both Courts. 

HuTOHiNSOR, 0. J. 1 I concur. 



Pr<?«(fn^ :-HUTOHINSON, 0. J., AND 
MIDDLETON, J. 

24th December, ip07. 

DaNTUWA vs. SfiTUWA AND AnOTHBB. 



125 ... D.G. Kandy 



18125 



DonationSestrictinff rights ofotonenUp'-Fidei 
commtsaum^Kandyan Law, 

By a deed of gift P, D, gave, granted and con- 
veyed to hie w\fe Ukku and their four children 
certain lands and provided *' That my said 
toifs UkkUf havinp possessed her share of the 
said several premises, shall at the approach 
of her death, grant and convey the sam unto 
my said fvur children and shall not make the 
same over to any outsider, ^^ 

HTLhu.^That the grantwas an absolute one to 
Ukku and that the proviso must be dis- 
regarded. 

HirrcHiJXBOJXtO, J J :— The meaning and intention 
of a deed of gfft have to be ascertained by 
first seeing what tcere the circumstances toith 
which the donor had to deal^ who the parties 
arct and what the subject matter of the g^ 
ih, and then giving to the words their phin 
and natural meaning, 

MlDDJ^vsQJX, J, :^ Any analogy to the Hornan 
Dutch Laic offidei commtssum was not in- 
tended to be applied to t/ie construction of a 
Kandyan deed of gifu 

The facts are fully set out in the judgment 
of his Lordship the Chief Justice. 

Hutchinson, C. J. :— This is a partition 
action* and the question now for decision is 
how to construe a proviso in a deed of gift 
dated 30th June, 1871, By that deed P. 
Dantuwa gave, "granted and conveyed by 
way of gift^' to his wife UJcliu and their four 
children certain lands ; and then comes the 
proviso :— **It has been hereby covenanted 
that my wife Ukliu and children, Nanduwa, 
Setnwa, Tikira, and Ungu, all five aforesaid 
shall hereafter render to me all assistance and 
comforts of life while I continue to live in 
this world, and that after my demise my said 
wile and the four children shall be entitled to 
have and to hold all the said several high and 
low grounds and houses and plantations at 
their disposal for ever, but that my said wife 
Ukku, having possessed her share of the said 
leveral premises, shall at the approach 
of her death grant and convey the same 



unto my said 4 children and shall 
not make the same over to any outsider.^ 

Two of the children died inUkka's life time, 
and she, after their death, by deed dated SOth 
September, 1899, conveyed to one of the two 
survivors (who are the defendants) her one- 
fiftti share. 

The plaintiff claiming to be an heir of one 
of the deceased children says that Ukku had 
no power to convey her share to one of the 
children, that her share was burdened with a 
trust in favour of all the four children. The 
first issue tried was, did Ukku under the deed 
of gift get their fee simple or only a life 
interest? 

The District Judge held that she got the fee 
simple ; and he construed the latter words of 
the proviso as being merely a ''request" by 
the donor. The plaintiff appeals against that 
ruling. 

The meaning and intention of deed of gift 
have to be ascertained by first seeing what 
were the circumstances with which the donor 
had to deal, who the parties are and what the 
subject matter of the gift is,— all of ^hich in 
thid case clearly appear in the deed ; and then 
"giving to the words their plain and natural 
.pieanlng, or, if there are technicalities employ- 
t^d in it, giving them their technical meaning, 
unless a contrary intention is apparent. 
A^ft^lyfng this test here we find that the donor 
gives to Uklta one-fifth of the property to be 
at her disposal for ever, but then adds a 
proviso that she shall at the approach of her 
. death . grant and convey that one-fifth to the 
children and shall not make it over to any 
'outsider. The .proviso is inconsistent with 
tiie previous absolute gift. And he does not 
say what is to happen if she does not so grant 
and convey it to the children : apparently she 
might have disposed of it by will to anyone 
she pleased. And if he meant that she should 
onlv have a life interest, with remainder to the 
' children, 1 should have expected i^im to say 
so ; and moreover, if that was his intention 
what was the object of requiring her to *' grant 
and convey^P Decisions on the interpretation 
of other deeds which are not precisely in the 
same terms are not of much use in inter- 
. preting any deed. In my opinion this is not 
a grant of a life interest with remainder to 
the children, but it is a grant of the absolute 
* ownershq), coupled with an attempt to 
prevent the donee from exercising one of 
-. the rights of ownership. In my opinion 
that cannot be done. £ffect cannot be given 
both to the grant and to the provisions. 
You cannot give a thing absolutely and at 
the same time prevent the owner from exercis- 
ing the rights of an owner. You can of course 
make him a trustee or fiducarius by making it 
clear that he is to hold the property for the 
benefit of others ; but 1 do not think that such 
an intention is shown in this deed. There is 
no gift of Ukkn's one-fifth to the children if 
she does not convey it to them, and 1 do not 
think we oaght to insert snch a gift, which 
would be inconsistent with the absolute gift 
to Ukku. in my opinion the proviso must 
be disregarded, I should dismiss the appeal 
witbogaUi 
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MiDDLKTON, J.:— I agree. Thia is a Kandyan 
deed of gift and I do not think it was 
Intended that any analogy to the Boman 
Dutch Law of **fidei oommissam'* should bci 
appH«>d to its constinction. The deed gives 
one-fifth absolutely to the widow and effect 
cannot be given to the inconsistent provision 
of the proviso. 



Present: MIDDLETON, J. 

24th December, 1907. 

XJkkc Etani vs. Mohattala. 

245 ... C. R. Annradhapura ... 4812 

Ihtti/ of Judges— Record— Eoidence—PoinU of 
Law, 

It is the duty of Judges to take a full note of the 
evidence given and to record the points of lav 
and obfeotions taken by Counsel for the 
parties. 

In this case, the defendant-appellant stated 
that the Commlsaioner of Bequests had not 
taken the evidence in full and had not record- 
ed the objections taken by his Oonnsel at the 
trial of the case. This statement was SQiwpori* 
ed by an affidavit by his Proctor. The Com- 
miesioner was written to by the Registrar of 
the SaBreme Court and His Lordship made 
the following order. 

Prins for defendant-appellant. 

MioDLBTON, J.r—Thisisacase involving a 
small amount, but it is strongly pissed in 
appeal that the Commissioner of Requetis has 
not given judgment according to law, although 
he may have believed the statement of the 
plaintiff. 

It is urged in the petition of appeal that the 
Kandyan law applies to the parties here. The 
Commissioner of Requests, however, thought 
the evidence as to diga mairiage which he de* 
clined to record .was irrelevant. 

If the parties are subject to Kandyan Law ; 
and presumably from their names and place of 
residence they are, l>efore the plaintiff can 
succeed she must prove that the cattle ahe 
claims are either what she brought with her 
when she married as it is alleged in diga, or 
that she acquired them during the coverture 
(Sawerp. 37> This is not by any means dear 
on the Commissioner's notes of the evidence 
which from his answer to the Registrar's letter 
sent by my direction do not appear to be very 
fully or carefully taken. He apparently also fail- 
ed to record that Pnnchirala only stated what 
plaintiff told him in respect to the cattle. 

If the evidence of Pnnchirala was only in- 
formation derived from the plaintiff herself it 
is not of much value as corroboration of her 
evidence. 

The allegation by the appellant's Counsel as 
to omissions from the record are supp^ted by 
an affidavit made by his Proctor. 

It is the duty of the Commissioner of 
Requests to take a full note of the evidence 
given and to record the points of law and 
9b]eoUoiii tal(en bjr advocate! oo both ii4e8. 



Even if he is impervious to the law and 
oblivious of the point and value of testimony, 
it is presumable that he can at least make a 
tme transcript of what occurs before him and 
enable this Court to judge whether the decision 
he has given is right or not 

It would be useless under the circumstances 
to send this case back to the present Commis- 
sioner and I direct that the judgment of the 
Commissioner of Requests beset aside and 
that the case besentoefore another Commis- 
sioner for a new trial. 



Present i 



HUTCHINSON, CJ., iND 
MIDDLETON. J. 



29th January, 1908. 

Oathbrina Hamt vs. BABAHAanr. 
113 ... D. C. Galle ... 8066 

PartUioti-- Final and Interlocutory decrees — 
Sections 4, 6 and Q of the Partition Ordinance. 

J he decree for partition refsrred to in the 9th 
eeetitm of the Partition Ordinance U the final 
judgment referred to in the ^th section. 

The object of section 9 is to give an indefeasible 
tUle to the person to wnom the Hnal deeree 
allots their shares in severalty^ or to the pur- 
chaser to whom the land is sold when the sale 
is confirmed and completed by the eertiflcnte 
of the Court, 

Oldtr decisions revieiced and distinguished. 
Peris vs. Perera, 1 iV.X.iJ. 2^, followed. 

The facts are set out in the judgments of 
their Lordships. 

VanLanobmbbbo for added defendants- 
appellants. 

H. A. Jayawardsne for plaintiffs-respon- 
dents. 

fluTuuiNsoN, C.J.-This is a partition action. 
After service oi the summons on the defendants 
a survey was directed to be made. At the survey 
one of the present appellants, none of whom 
were parties to the proceedings, appeared and 
claimed two stripa of the laud wtiich was in* 
eluded in the plaint and in the survey ; and 
the surveyor stated tnat in his report dated 
18lh August, 1906, and made to the Court on 
7th January, 19U7. 

The plaintiff after tlie survey had tlte case 
fixed for hearing, aqd on the 26th February, 
1907, there was what the District Judge calls 
an **ez-parte'' trial : no notice whatever waa 
taken of the claim which the surveyor had 
reported ; the only evidence talcen was that of 
the 2od plaintiff, and upon his statement as to 
the title of the plaintiffs and the defendants, 
ana that there were no other claimants (which 
was oot the fact), judgment was given on the 
18th March, declaring tliat the parties were 
entitled to the land in certain shares and 
ordering a partition in those shares. 

Oh the 19th Jane a Comuiission was isstied 
to partition the land. On June 26th, the 
appellants applied that the Oommissioner 
ihOQid be directed to stay the partition, pead* 
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iP8 inquiry into their claim ; this application 
WM heard on September 13th, whpn the Dis- 
trict Jalge dismissed it, saying that he was 
bound to follow the judgment in 9 N.L.K. 244 ; 
meaning, apparently, that that judgment 
decided that the interlocutory decree in a 
partition suit is binding and conclusive under 
•ection 9 of the Partition Ordinance 10 of 
1869. 

The judgment in 9 N.L.R. contains no deci- 
sion on the point. But there are other reported 
011868 in which the question whether the 
"decree*' mentioned in section 9 is the interlo- 
cutory decree or the final decree was discu-'sed. 
In A8SSNA Marikar vs. Usubu Lbbbb 1 S.G.G. 
19 (1879) Phear, O.J., held that it is the declara- 
tory decree under section 4 ; and the other two 
juoges concurred with him. In Edo vs. M. M. 
Lbbbb Marikar 2 8.O.G. 114 (1879) Phear, 
U^., delivered the judgment of the Full Court 
following the ruling In the earlier case. In 
PidRis vs. Pbrbra 1 N.L.R. 362 (1896) Bonser, 
O, J., said that the opinion expressed by 
Phear, O.J., in the first case was only a dictum, 
not necessary for the decision, and he die- 
fiented from it, saying that the interlocutory 
decree for partition under section 4, unless it 
is proceeded with, is useless for all purposes. 
Withers, J., delivered judgment to the same 
effect ; and Lawrie, J., concurred. And in 450 
0. R, Matara 622, reported in £och*8 reports 
13 (1899) Lawrie, J., held that the decree 
meant by section 9 is the final judgment of 
section 6 in the case of partition, or the certiti* 
cate of sale in case of a sale being ordered ; 
and he stated that "this C^urt has held that 
the decree for partition referred to in the 9th 
section is the final judgment referred to 
in Uie 6th section,*'— not giving any authority 
for his statement but perhaps having in mind 
the case last quoted, to which he was a party. 
In this state of the authorities I think we 
must decide according to our own opinion as 
to the meaning of section 9. And in my opi- 
nion the last decision was right. The object of 
section 9 seems to me to have been to give an 
indefeasible title to the person to whom the 
final decree allots their shares in severalty, or 
to the purchaser to whom the land is sold 
when the sale is confirmed and completed by 
the certificate of the Court under section 8. 
There. would have been no object in making 
the interlocutory decree final and conclusive 
against all the world, including even a lawful 
owner of the land or of a share in it who had 
notice of the proceedings. And If the leagis- 
lature had such an intention there would have 
been no object in the provisions of sections 5 
and 8 requiring the Commissioner to give 
public notice of his proceedings. 

I would therefore set aside the order of the 
13th September and send the case back to the 
District Court with directions to inquire into 
the appellants' claims. The respondents must 
pay the appellants' costs of this appeal. 

MiDDLBTON, J. :— This was an appeal from an 
order declining to accept the added defend- 
ants* claim to be made parties to a partition 
action on the ground that the learned Judge 
was bound by the decision in the case of 
Fbrnando vs. Fernando [9 N.L.R. 244] to hold 
(hat the final judgment which was good and 
Oooolasive against all the world bad been en* 
|qp«4 before the appUoation wae made. 



The facts of the case were that judgment for 
partition had been entered, as the District 
Judge say^,ex-p<irte and a commission has been 
issued to partition and the time for its execu- 
tion had been extended and stayed pending 
the inqniry into the added defendants' claim, 
which though reported by the surveyor before 
judgment was ignored by the plaintiff and the 
Court and finally dismissed on the ground 
before mentioned. 

In the first place the decision in'FBRNANDO vs. 
Fernando is not, as the learned Judge appears 
to think, decisive of the question that the 
decree prior to the issue of ibe commission of 
survey for partition is the decree allud«*d to in 
section 9 of the Partition Ordinance (1863) and 
therefore final and conclusive against all the 
world, but my brother Wood Kenton recites 
the autliorities for and against that theory and 
distinctly says that neither of these controver- 
sies affect the question then before him as in 
fact a decree both under section 4 and a final 
judgment under section 6 had been given and 
that section 9 applied whatever might be the 
decree it speaks of. 

The question we have to decide is which is 
the decree referred to under section 9, t c, that 
upon the judgment ordering a partition under 
section 4 or that upon what is called the final 
judgment under section 6. 

It is, I think, important to notice that 
the ordinance enacts in section 9 **lhat 
the decree for partition or sale given as herein' 
before proviied shall be good and conclusive 
agaiubc all persons whomsoever, etc." 

The words **a8 hereinbefore provided," in 
my opinion, make it possible to hold that what 
is known commonly as tbe preliminary decree 
for partition is not or may in effect be the 
tinai decree : negatively as in the circum- 
stances sucb as occurred in Ferbra vs. 
Fernando, 3 Brown p 5; affirmatively as in the 
case where no recourse is desired or had to a 
commission for the purpose of effecting the 
actual partition of the property. 

The lirst ease on the point we have been 
referred to was decided in 1878 by Chief 
Justice Pliear and Clarence and Dias, J. J., 
and is referred at p 19 of 1 Supreme Court 
Circular (Aissena Marikar vs. Usubu Lbbbb,) 

In that case w hat I will call the preliminary 
decree was lu effect held to be the final decree, 
Tne judgment for partition was given on the 
Ist August, 1870, and a commission nad been 
issueu tuougti It was not clear that any return 
had been rndde to it or whether any so-called 
final jaagmeut within the meaning of section 
6 had Deeu entered. The appellant sought to 
intervene on the I2th June, 1876. 

The ratio deoidendi of Pliear, C. J., in that 
case was in uiy judgment tUe view that ine 
circum^tctnces ot tne case shewed tuat the' 
decree tor partition was lu fact and effect ttie 
final decree in tne action as acquiesced in by 
tne parties. 

Clarence, J., seems to go further and to hold 
that the decree tor partition in any case must 
be held to be the final decree, and Dias,J., 
concurred, thougb it is not stated in the repori 
whether it was with the reasoning of the Cbiel 
Justice or Ulaiencei J, 
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In 1879, ibis case was followed in Edo bt jll 
vs. 8. L. Mabikar (Jduma Lbbbb(1 S.C.C.p 114) 
by Phear, 0. J., sitting with Stewart and Dias, 
J. J., and here the Chief Jastioe in his judg- 
ment emphasized the opinion that the decree 
for partition ander section 4 most be taken to 
be the oondnsive decree mentioned in section 
9 in every case except where fraud had 
occurred. 

In 1896 in the case of Pbris bt al vs. 
Pbbbraetal (1 ^ L R 362) Bonser, O.J., 
doubted the opinion of Phear, O.J., in Assbna 
Marikab vs. Usubu LbBBB, (M supra) and 
expressed the view that it was merely obiter 
dictum and not necessary for the decision of the 
uase, and delivered a lengthy judgment con- 
corred in heartily and endorsed by Withers, J., 
to the effect that the preliminary decree 
ordering partition under section 4 was not the 
final decree alluded to iu section 9 of the 
Ordinance. 

LAwrie, J., the other judge who took 
part in the decision of this case, contented 
himself with deciding that as it was found that 
all the necessary parties were not before the 
Court, the partition decree must be set aside 
and tne case sent back for further inquiries 
as to the persons interested and their share?. 

Having carefully read through the judg- 
ments of Phear, C. J. and Clarence, J. in 
Assbna Mabikab ve. UbUBU Lebbb, I am un- 
able to agree with Bonser, C. J., that the 
rulings embodied in those judgments were 
mere dicta or obiter of the qu^-stion then 
before the Court. 

The question before the Court in that case 
was whether the District Judge was right in 
allowing parties to intervene after the pro- 
nouncement of the decree for partition. 

Phear, C. J., says the District Judge refused 
the application substaiitially on the ground 
that the effect of Clause 9 of the Ordinance 
was to deprive him of any discretion in the 
matter. 

The question in reality was whether the 
intervenients were bound by the terms of 
section 9 and the Court held they were, and in 
view of the judgment given by Phear, C. J. in 
£do kt al vs. B. C. Mabika Uduma Lebbb 
Mabikab et al iubi supra) I think that his 
judgment in the former case may even be 
heia to go the length of that delivered by 
Clarence, J. 

In O. A. DB BiLVA AND ANOTUEK VS. K. P. 

DB 81LVA AND Anothbb cx-partc H. B. de 
Bilva, iotervenient [3 Supreme Court Circular 
p. 74 ]01arence, J. in 1880 enunciated and 
deferred to the ruling in Assbna Mabikab vs. 
Usubu Lbbbb ubi supra, but distinguished 
the facts of the case before him from that 
case. 

In 1883 in the case of V. G. Don Matuks 
Aj'PUHamy vs. Don Jame«s DB Silva Wubsiki- 
wabdbne [5 Supreme Court Circular p. 181] 
Clareijoe, J*, allowed intervention in a parti- 
tion suit after a sale had been decreed by 
consent and held that if the District Judse 
had framed a decree declaring the plaintiff 
and d^feqdaoi tQ be resj^cotiv^ijr ^Q^i^lcd to 



certain shares and had ordered a sale there 
would have been a definitive decree barriag 
the intervenients. 

In Nona Hami vs. db Silva [9 Suprraae 
Court Circular p. 198 (1891)] Bumside, O.J^ 
sitting with Dias, J., emphatically stated his 
concurrence in the ruling of Phear, C. J^ and 
Clarence, J., in Assbna Mabikab vs. usubu 
Lbubb uOi supra, deploring the exception as 
regards fraua enunciated by Phear, 0. J^ in 
Edo bt al vs. 8. L. Mabikab Udu&u Lbbbb 
ubi supra which he declined to follow. 

Tills was followed in Cabolis Appu vs. 
Ratnaire, 1 S.C.R. 274 in 1892 when again the 
decision in Assbna Mabikab Lbbbb vs. Csubu 
Lbbbb was acted. 

From this decision in 1892 until the decision 
of Bonser, C. J., in 1896 I have not been able 
to find any reported case but it may be 
assumed that the law as laid down by Phear, 
C. J., and Bumside, C. J. was followed during 
that period. 

In my view, however, the opinion expressed 
by Bonser, C. J. and Withers, J. on the point 
are more in accordance with my own reading 
of the Ordinance and the intention of the 
legislature, than those formulated by Phear, 
C. J. and Clarence J. 

At the same time I am of opinion that the 
80 calle i preliminary decree for partition might 
under certain circumstances be in effect the. 
finnl decree in the suit as in my judgment it 
WJ8 in the case of Assbna Mabikab vs. Usubu 
Lrbub ubi sup fa. 

In 4oO G. R. MaUra 622 (1899) reported at 
page 13 of Koch's reports, Lawrie, J. followed 
the dict^i of Bonser, C. J. and Withers, J. in 
Pbbibs vs. Pbbbba ubi supra 

In the case of Pbbbba vs. Fbrnamdo ubi 
supra the Court— I can say as a member of it— 
fully intended to folio int the ruling of Bonser, 
C. J., and personally, so long as I have been on 
the Bench, 1 have done s % nor do I remember 
any instance in which the Supreme Court has 
acquiesced in the contrary rulinff and cer* 
tainly not any case in which it has deliberately 
followed it. 

My brother Wendt, in 4744 C. R. Colombo, 
reported in the supplement to Part 12 of 
Volume II of the Appeal Court Reports, is 
stated to have held obiter that a partition 
decree though on\f an interlocutory decide 
under Section 9 of the Partition Ordinance 
and therefore not conclusive as against the 
whole world is yet conclusive against the 
parties to it so long as it stands nureversed. 

I think, therefore, we must in the case 
of a conflict of collective judgments as Layard, 
C. J. profl^nosticated at page 180 in Pbbbba vs. 
Pbrbka (72 L R. 173; determine which decision 
we must follow, and I hav^ no hesitation in 
agreeing with my Lord that the decision of 
Bonser, C. J., in Pbbis vs. Prreba ubi supra is 
the correct one, and in accordance wiih the 
intention of the legislature and I agree in 
the order proposed 
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Prbsknt :-WENDT J. 
7th February, 1908. 
Tbnna Vs. Balata. 
. 0. R. Kandy 
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Promissort Note.— iJf>Af# o/indorsee- Payment 
to payee -^Note not negotiable. , 

Where a promUsory note \8 made payable on de- 
demand, it is open to the holder at any time 
to demand payment of the maker, arSl upon 
his receiving such payment the note is As- 
charged and dead, and the note is thereupon 
not negotiable, and the indorsement and de- 
livery of it to a subsequent indorsee gives him 
no tkle. 

The facta material to this case are as follows: 
— The defendant in this case made a promis- 
8ory*note in favour of Sarana on the 24th 
November 1903. On the Ist Apnl, 1904 the de- 
fendant paid Sarana the amount due on the 
note. About May 1906 Sarana indorsed the 
note to the present plaintiff. The plaintiff, as 
Indorsee, sued the defendant, the maker, on the 
note. The defendant pleaded payment to Sarana 
the payee, and alleged that plaintiff took the 
note with notice of the payment. The Com- 
missioner held that plaintiff had no notice of 
the payment but found that plaintiff had in 
fact made the payment to Sarana, and dis- 
missed the plaintifi^s action. The plaintiff 
appealed. 

R. L. Pebbira for appellant. 

£. H. Prins for respondent 

Wbndt, J : The facts necessary for the deci- 
sion of this appeal are shortly as follows :— On 
the 24th November, 1903 the defendant 
made a promissory-note for B60 payable on 
demand to one Sarana with certain interest. 
About May 1906 Sarana indorsed the note to 
plaintiff, who in February 1907 brought this 
action to recover the amount of it. The de- 
fendant pleaded payment to Sarana on 1st 
April, 1904, and alleged that plaintiff took the 
note with notice of the payment and without 
consideration. There is, however, no proof of 
such notice and plaintiff's evidence as to the 
consideration has not been rejected. The 
Commissioner has found that the payment 
was made to Sarana, and although there are 
one or two strange circumstances in defen- 
dant's «tory, I see no reason whatever for dis- 
agreeing with that finding. I am convinced, 
as the Commissioner was, that the witness 
Ahamadu Lebbe gave plaintiff the deed which 
defendant had pledged with Sarana as security 
for the debt and had got back on making the 
payment^ 

The plaintiff's counsel contended, as a 
matter of law, that even assuming that pay- 
ment had been made, his client had taken the 
nqte before it was overdue, and without 
notice of the payment, and was therefore en- 
titled to recover from the maker. No doubt sec- 
tion 86 (3) of the Bills of Exchange Act exempts 
pro. -notes payable on demand from the rule 
enacted in section 86 (3) whereby a bill payable 
on demand, which appears on its face to have 
been in circulation an unreasonable length of 
time, is deemed to be overdue, and plaintiff is 
therefore entitled to say that he acquired the 
* note before it was overdue. But this does not 
fJFeot the matter of y a^rment, If a bill or note 



is duly paid, it ceases to be negotiable. 
Section 36 (3). ** Payment and other dis- 
charges,'' says Mr. Chalmers in his book on 
the Act (6th Edition page 120) **are sometimes 
spoken of as equities attaching to the bill, but 
this seems incorrect— they are rather grounds 
of nullity. That which purports to be a bill is 
no longer such, it is mere waste paper." 

Was then this note duly paid P Section 59 
prescribes the requisites for *' payment in due 
course "—it means payment made at or after 
the maturity of the bill to the holder thereof 
in good faith and without notice that the bill 
is defective, There is no question that Sarana 
was in April, 1904, the holder of the note, and 
without any defect of title. Was the note 
then mature Y The answer can only be in the 
affirmative. It was payable on demand, and 
therefore it was open to the holder at any time 
to demand payment of the maker and upon 
his receiving such payment, the bill would be 
discharged and dead. That is what happened 
here. The note therefore was not negotiable 
and the indorsement and delivery of it to 
plaintiff gave him no title. 

The appeal fails and is dismissed with oosts. 
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Present: WENDT, J. 
7th February, 1908. 
C. R. Tangalle 
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^Section 349 o/ the Civil Procedure Code—Effect of 
non certifying of payment of money due under 
a decree— Rights of judgment-debtor-- Duties 
of judgment- creditor —Interlocutory appeals 
in Courts of Requests. 

Where peyment was 7/iade by a juagment- debtor 
in sati^action of a decree, and such payment 
was not certified unde >• section 349 of the Civil 
Procedure Code, 

Hbld : That it is open to the judgment- debtor to 
bring an action to recover the amount paid, if 
by reason of such non certifying of the pay* 
ment he had to pay the amount again. 

In February 1900, the defendant in the 
present action obtained judgment against the 
present plaintiff for K127'75. In 1904 the 
defendant and the plaintiff agreed that the 
plaintiff should pay off the amount of the 
judgment by doing some carpentry work for the 
defendant, which the plaintiff did. This 
adjustment was not certified of record* 
Subsequently in August 1905 the defendant 
issued writ against plaintiff's property, which 
was seized and advertised for sale, whereupon 
plaintiff paid the full amount due under the 
decree with interest. The plaintiff brought 
the present action for the recovery of the 
amount so paid by him. The defendant oon* 
tended that inasmuch as the adjustment was 
not certified under section 349 of the Civil 
Procedure Code it could not be proved and 
that the plaintiff's action was therefore not 
maintainable. The Commissioner oi B^qu«^ts 
held that the action was maintainable. Th« 
defendant appealed. 

£. U. PuiNs for appellant 

A. St. V. Jatswabdbnb for respondent. 

Wbm)T, J. -The defendant in Fvbr««ry 1900. 
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recovered against plaintiff a Ooart of Reqaests 
decree for R127 75 and costa. In Augast 1905 
he issaed execution against plaintiff's 
property, which was seized and advertised for 
sale, whereupon plaintiff paid K182'42, the 
amount of the writ, and had his property 
released. Plaintiff alleges that after the 
decree was entered it was agreed between him 
and defendant that he should execute some 
carpentry work fcr defendant (which was 
estimated to be worth the amount of the debt) 
and that upon completion of it the defendsmt 
should give plaintiff a discharge in full from 
the judgment debt. Plaintiff avers that he 
duly completed the work by the end of the 
year 1904 and became entitled to the discharge 
and that defendant's thereafter issuing 
pxecntion was unlawful and wrongful. 
The plaintiff claims the R182 42 and interest 
thereon, R19 82. The defendant's answer 
to this t laim is that the contract as to the 
carpentry work was a separate contract entire- 
ly mdependentof the judgment debt. The de- 
fendant, who relied upon the point of law that, 
inasmuch as the alleged adjustment of the 
decree had not been certified to the Court 
under section 549 of the Civil Procedure Code, 
it could not be proved, and plaintiffs action 
must therefore necessarily fail. 

The Commissioner, as a preliminary matter, 
ruled that the action was maintainable, and 
defendant preferred an appeal against that 
ruling. It was objected that this was an inter- 
locutory appeal, which was not competent in 
a Court of Requests case, but Counsel agreed 
that in the event of this Court upholding 
plaintifl^s right of action, judgment should be 
entered in his favour and the appeal was there- 
fore heard. 

Doubtless, if it was essential to plaintifl^s 
cause of action to show that the decree had 
been satisfied, he must fail, because section 
349 forbids any Court to recognise an un- 
certified payment or adjustment. But, when a 
payment or adjustment has been made, that 
very section casts upon the decree holder the 
duty of certifying it to the Court ; and the 
foundation of the present action, I take it, is 
that by failing so to certify the adjustment 
they have arrived at, the defendant deprived 
the plaintiff of his defence to the attempt to 
execute the decree. That is the view which 
almost without exception has been taken by 
the Courts in India of actions under the cor- 
aesponding section (258) of the Indian Code of 
■ Civil Procedue. (See Shadi vs. Ganoa Sahai 
I. L. R. 3 All. 538 ; Poromomanand Kuas- 
NABiSH vs. Khepos Pabamanick I. L. R. 10 
Cal. 854, and cases therein referred to.) 1 
adopt that view and hold that the present 
action is maintainable. 

The appeal will therefore be dismissed and 
a decree entered in plaintiff's favour with 
costs in both Courts. 



Phesent:— WENDT, J. 

12th February, 1908. 

The Kino Vs. Peubra and Othbrs. 

200-201 .M D, C. (OrimO CqIqq^W io l^' 



Evidence. — >Ft^c of one accused incompetent 
witness affatnst the co accused of her husband 
^section 120 of the Evidence Ordinance, 

The wife of one of several accused under trial at 
the same time could not be called at all by the 
prosecution, 

Eliatamby vs. Murugappah^ 3 Balasingham 17^ 
queried, 

H. A. Jayawaudbnb (A. St. V. Jayawabdbnb 
with him) for accused-appellants. 

Bawa, S. Q., for the Crown. 

Wbndt, J.— The appellants, with the Ist and 
3rd accused, were convicted of the charges of 
stealing a calf (section 368) and committing 
mischief by killing it (sectioii 412). At the 
trial the wife of the first accused was called as 
a witness for the prosecution. Counsel for the 
first accused objected to her being examined, 
but Counsel for the prosecatiou stated that 
** she was called as a witness against the other 
accused," whereupon the District Judge 
'* allowed her being called." At the close of 
the trial the District Judge convicted all four 
accused. In appeal it was contended that ihe 
wife of the 1st accused, who was befog tried 
jointly with the other accused, was an in* 
competent witness and ooald not be examined 
for the prosecution at all, and I took time to 
consider the point. 

Section 118 of oar Evidence Crdinanoe 
declares that ''all persons shall be competent 
to testify unless the Court considers that they 
are prevented from understanding the ques- 
tions put to them, or from giving rational 
answers, to those questions, by tender years, 
extreme old age, disease, whether of body or 
mind, or any oUier cause of the same kind." 
If this enactment stood alone, all objections to 
the competency of a husband or wife to give 
evidence for or against his or her wife or 
husband would be swept away. Is there any- 
thing in the Ordinance which retains in any 
degree the instances of incompetency which 
the law prevalent before the Ordinance re- 
cognised ? There is no express enactment that 
a husband or wife shall in such cases be deemed 
incompetent, but section 120 by specifying 
the cases in which such witnesses shall be com* 
petent may be taken to have impliedly enacted 
ihat they shall in all other cases be incom* 
petent. Section 120 was apparently intanded to 
limit the generality of the terms of section 118, 
and not merely to furnish illustrations of the 
rule laid down therein. If this view be right, 
a husbaud or wife can never be called by the 
prosecution in criminal proceedings against his 
or her spouse. If therefore my brothar Middle- 
ton intended, in the case of Eliatawby vs, 
Murugappa 3 Balasingham 174, to hold that the 
Magistrate had wrongly rejected the evidence 
of the 4th accused's wife against the 2nd and 
3rd accused, I regret that I am unable to agree 
with his view, liut I do not think he intended 
so to hold, for in the concluding paragraph of 
his judgment he considers himself bound to 
follow the English rulings which point to the 
conclusion that such evidence would be in* 
admissible. It is true my learned brother 
ordered a new trial of the 2nd and did accused 
but at that trial the wife of the 4th accused 
could properly be called against them, htt 
husbaqd beip^ uq longer on \\\% trial. 
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I cannot hold that the point and<*r oonsidera- 
tion coiuititntes a catu$ omiam in theClvidenoe 
Ordinance calling for a reoonree to the English 
Law of Evidence under section lOO^becaose, aa 
I Lave alreadj indicated, the provisions of 
section 118 et. teq. are exhaustive on the subject 
of the competency of witnesses. I ventnre, 
however, to think that even under the present 
English Law, the wife of one of several 
prisoners under trial at the same time could 
not be called by the prosecution kt all, being 
incompetent, and the difficulty could not be 
got over by saying that she was only offt*red as 
a witness against the f^soners other than her 
husband. One prisoner cannot t e called against 
his fellow under trial at the same time«*(sec* 
tion 120(4) renders him competent **onhi9 
own behair only)--and ''the wife stands in the 
same position as the husband," (per Bovill G. 
J. in the Queen v$. Thampeon (1872) I. O. O. R. 
at page 378.) This rule does not appear to be 



imited to trials byjury, but to include sum- 
mary convictions (rhipson on Evidence, 2nd 
edition, 438.) 

I think therefore that the evidence of the Ist 
accused's wife was Inadmissible and was wrong* 
ly received. 

I dismiss the appeal of the 2nd accused, 
Marthelis, because the Ist accused's wife gave 
no evidence against him, and because quite 
apart from her testimony there is enough to 
support his conviction. The District Judge, 
however, ezpresslv uses the wife*s evidence 
stronffly against the 4th accused, Agrip, and I 
therefore set aside his conviction and order a 
new trial in his case. Perhaps it ?rould be 
a fairer course thatthe new trial should take 
place before one of the other District Judges 
of Colombo than the gentleman whose judg- 
oient I have been considering- 



PmSBNTi-WOOD RENTON, J. 

11th February, 1908. 

Police Bxhobamt ov Hatton vs. Sandanam 

AMD OtHKBS. 
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Unlawful Gaming. — Common Gamha Place - 
PreiumpUon under uoticn 10 of OnUnanec 
17 of 1889 - Search Warrants — Private 
iwetimg houee to which pMio have acoese. 

In order to give rise to a presumption under 
seetim 10 of Ordinance 17 of 1889, the in* 
formation^ on which the Magistrate issues a 
search warrant against the premises qf a 
person as an alleged comm/on gaming Pfoce^ 
should set out all the facts with sufficient 
detail to enable the Magistrate to consider 
before issuing a warrant whether thw disclose 
prima facie evidence of the offence alleged. 

Held FniTHBR.^7^ presence of **0Kt8iders'* in 
a private dwelling house and the ease with 
wmch a closed doo? is opened^ are matters 
that have a direct bearing on the questmen 
sf access. 

In this case the accused*appellant and some 
btherswere charged with unlawful gaming 
In the dwelling house of the acousea-appel* 
lant. A search warrant was obtained by the 
fQlioe. The •conscd«appeUant flew froo) the 



house. He was charged with unlawful gaming 
under Ordinance 17 of 1889 and sentenced to 
a fine of Rs. 26. Ue appealed. 

A. 8t. V. Jatawabobnu for accused^ap- 
pellant 

Wood Rbnton, J.— In this case a search war- 
rant was issued under section 7 of Ordinance 
17 of 1889 against the premises of the appei* 
lantas an alleged ''common gaming place." 
The information on which the Magistrate 
acted, in issuing the warrant, was a bare 
statement, on oath, by a Sergeant of Police 
and that, **from mformation received from** 
a person named,, he had ** reasons to believe'' 
that the appellant was carrying on unlawful 
gaming in the house in question and the war- 
rant commenced with, and was based on, a 
recital that "credible infiurmation*' had been 
received bg the magistrate to this effect I 
am clearly of opinion that there was not, in 
this statement, sufficient material before the 
magistrate to justifv the issue of a warrant 
under section 7 of the Ordinance of 1889. That 
section requires a magistrate to be ''satisfied" 
that " there is good reason to believe" that 
the premises against which a warrant is asked, 
are being used as " a common gaming plaoe.'^ 
Both the term "saUsfied" itself and the 
words, immediately following, "after any 
further inquiry which he may think necessary*" 
—point to the conclusion that the facts relied 
upon by the applicant are to be emhodied in 
the written information, with sufficient detail 
to enable the magistrate to consider, before 
issuing a warrant, whether, if true, they dis- 
close prima facie evidence of the offence 
alleged. The search effected in the present 
case was, therefore, not made "under the 
Ordinance" within the meaning of section 10, 
and the statutory presumption— created by 
that section— aipiinst persons who escape from 
suspected premises on the approach of search 
officers— does not arise. I agree with, and 
follow, on this point, the decisions of Lawrie 
J. in Keegelv. Appu (1897)3 N. L. R. 76, and 
Nagaweta vs. Sardina (1898) 8 N. L. R. 121. 

Apart, however, from the statutory pre- 
sumption, I think that the evidence is suffi- 
cient to justify the conviction. I may refer 
to the number of "outsiders" present in the 
house gaming when the police entered it, the 
evidence of the police eye-witnesses as to the 
successive acts of gambling by the appellant 
and some of the other co-accused, who have 
not appealed, and the false denial by the ap- 
pellant of his own presence at the time in 
question. I agree with the learned Police 
Magistrate that the mere fact of the door of a 
house being closed does not prevent the public 
from having "access" to it in such a sense as 
to satisfy the definition of " common gaming 
place" in section 8 of Ordinance 17 of 1889. 
The question in such cases as the present is 
whether it appears, from all the circum- 
stances, that the place of the alleged unlawful 
gaming is one to which the puhTic may huve 
aooeM in fact {&rahmn^ vs. Rankira (1904) 
8 N. L. R. 40). The presence of *' outsiders** 
and the ease with which a closed door is 
opened (here the plank dosinf the door yield* 
ed at once to a kick from the Police Smeant) 
are matters that have a direct bearing on the 
question of acofNts. Moreover, account has 

ISO, I tbinki to be tsken of the sppeUaQ^* 
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escape in considering whether the case is 
proved or not. It is true that, owing to the 
insaffioiency ol the written information on 
which the search warrant was issued, the cir- 
oumstance of appellant's flight cannot operate 
against him nnder section 10 of Ordinance 17 
of 1889. That is to say it cannot be allowed to 
have the particular effect, indicated by that 
section, of creating a presumption, which will 
hold good till disproved by the appellant that 
his house was a common gaming place. But 
section 10 does not provide, and in my opinion, 
it does not mean, that the incriminating cir- 
cumstances enumerated in it are to be struck 
altogether out of a case, whenever, from one 
cause or another, they cannot give rise to the 
statutory presumption. In spite of section 10 
of the Ordinance of 1859, the conduct of an 
accused person subsequent to his alleged 
offence Is a fact relevant to the issue of his 
guilt (section 8 of the Evidence Ordinance (14 
of 1895). 

X affirm the conviction and sentence. 



226 



Present :-yVE^DT, J. 

24th February, 1908. 
Fbkbra vp. Nbnchi Nona. 
... C. R. Colombo 
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BBEBCtamos,— Adverse possession^ Pennissive 
use and occupation— Acknowledgment, 

Where » a person entered into possession of land 
loith the permission of the oivner^ his children 
and grand'children claiming title under him 
continued to possess the land imthout acknow- 
ledging the rights of the owner or ofhvi heirs 
and tftemselves were in such possession for 
more than 10 years* 

Hblu. — That such possession mil not give tltem 
prescriptive titles as the character of the 
occupation tcould be presumed to continue 
unaltered until by some overt act on the part 
of the occupiers the oivners or their successors 
were apprised that the occu^tion teas there- 
after to be adverse to their rights, 

Hbld Furthbb.— JAfl< acknowledgment of a 
right in another und^r section $ of Ordinance 
Si2 of 1871 may be verbal, 

Hbld Also,— The tcords *^that is to say, a 
possession unaccompanied^ tVc," in sections of 
the Ordinance do not give a definition of 
adverse title. 

The facts appear in the judgment. 

iSAMPAYO, K.G. for plaiutiif-appellant. 

Bawa for defendant-respondent. 

Wknpt, J.~The plaintiff, as [executor of 
her late husband, is the admitted proprietrix 
ol a parcel ol land about 4^ acres in extent, 
lying at the village ol Peliagoda, between the 
Kelani river and the old Kandy road. She 
Beeks to vindicate Irom delcndant the road- 
side house marked No. 3 on Mr. de Saram'a 
plan A, dated 22nd March 1907. The delendant 
claims the house and its compound to the ex« 
tent of about 1| fathoms round the house, 
containing at present two, but originally lour 
coconut trees, first by an alleged deed ol gilt 
in lavour of her grandfather, W^elnn Perera, 
f4;f(Pt€a ^;i MahA Mudalijrar fiaroeet de 



Saram, plaintiff's predecessor in title, 70 
years ago ; and secondly by prescription. The 
learned Commissioner, although he commen- 
ces his judgment by saying, quite rightly, that 
*' the question of the deed of gift need not l)e 
considered, as there is no evidence on the 
point*' states at the ehd that he finds both 
issues in favour of defendant, the first issue 
having been whether de Saram had made the 
gift to Welun. I take it this is a mistake. It 
was not contended before me that any gift had 
been proved. The only question on the ap- 
peal therefore is as to prescription. The 
Commissioner's * view of the law applicable to 
questions of prescription was erroneous, Bnd it 
vitiates his finding oA this point in favour of 
defendant. He adopts the view enunciated in 
Jain Carrim vs. RAjfiM Doll (2 O.L.R. 118, 
1 S.O.R. 282 [1892]), which followed an older 
oase(C. R. Batticaloa 9653, Vand, 44 [1870}) in 
holding that the words in the Prescription 
Ordinance, '' that is to say, a possession un- 
accompanied, <&c,^ contained a definition of the 
expression '* possession by a title adverse to 
or independent of that of the claimant or 
plaintiff." I would repeat here what I said in 
the Full Court case of Oorloff vs, Gbbbb, 10. 
N.L.R. 183, which perhaps was not brought to 
the Commissioner's notice. '* On this part of 
the case I need only add a few words as to the 
case of Jain Carrim vs. Rahim Doll, upon 
which appellants relied on recognising a pos- 
session similar to that of Geriits' sister or 
being a prescription possession under the 
Ordinance. The difference in the facts dis- 
tinguishes that case from this. There Burnside 
C,J. said that, although the occupation of 
Saibu Umma began by the sufferance of the 
owner, she had by exercising independent 
acts of ownership, such as repairing the house 
at her own expense, converted the permissive 
occupation into an adverse possession, and 
that beyond doubt the owner had regularly 
recognised her separate possession. There are, 
however, expreesions in the judgments both of 
the Chief Justice and of Lawrie, J., which at 
first sight lend colour to the contention that, 
if for ten years the possessor has not paid rent 
or produce, or performed service or duty to the 
owner, nor done any other act from which an 
acknowledgment of the owner's title would 
fairly and naturally be inferred, such pos- 
sessor has acquired a prescriptive right. Bat 
that view has been repeatedly held to be 
erroneous in not taking account of the origin 
of the occupation or enjoyment by the person 
claiming such right. It can only be true 
when, at the commencement of the ten years, 
the parties are at arm's length and indepen- 
dent of each other. So far back as in the year 
1637 this Court laid down in Colobtrie 

GOBBOBNANSBLAGB VS. DON CHRISTIAN ARACU* 

CHY (Morgn's Digest, 109), that a possessor is 
always presumed to hold in his own right 
and as proprietor, until the contrary be 
demonstrated ; the contrary being onoe 
established and it being shewn that the 
possession commenced by virtue of some other 
title, such as that of tenant or planter, then 
the possessor is to be presumed to have conti* 
nued to hold on the same terms, until he dis* 
tinctly prcves that his title has changed, 
Lawrie J. (2 C L R pl20) attributes this sum- 
mary of the law to Rough. C. J., but the report 
shows that it was due to Jeremlei J., aud ^| 
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<41i»rttitmbiip|fof tt^Cotm. That this Is the 
6(«hrectvrH?«fr proved 6y Oie'dMstori- <>f the 
JlidiciftI CkHBQiHtee of the Privy Ck>iHio*l in 
NoiUi^A MaSIXAR vs. MOHAMICADU, (7 K L R 

51). SeeaUiothe deoision of this codrt in 
IAD9W4I9WALA vs. £K(UILI00DA (3 N O R 218X 

In tbe case now More ns, the persona in 
ooonpation and enio^mentf "even If they did 
no act acknowledging 8«rlifta* title, never got 
rid of the character In which they commenced 
to oooopy and •p|np Ifca henaci and never pat 
tbemselvea In a position to possess adversely 
to the tmeowner.'* * - 

The plea of- the defendant k that «Af and her 
fr§deee$iors in tUU have been for over ten years 
in prescriptive p oss ess ion, and her answer avers 
that the property in qaeation '* devolved " ab 
int4hai6 upon her and her brother, making it 
clear, that her possession began with this 
alleged sioqaisition of iftrnttntdn, and as Inoi- 
dental to it. Althongh, therefore, defendant 
and her brother may since have had 10 years' 
nninterrtuiUMi eiiJojmenti that enjoymei^t 
would not givi9 them a prescriptive t|tt« if the 
occtmation and enjoyment by their father and 
' grml4ather,- tinder whom they entered, nras 
<*perml6sive and subordinate to* the title of de 

• tiafam and his snecessors, and not independent 
and adi^se. For :the character of the occn* 
pation woqM be - presumed to continne an* 
altered ontil by someaneqaivocal overt act on 
the part of ttie occapiera: the owners were 
apprised that the occnpation was thereafter to 
be adverse to theh: rights. 

The Commissioner finds that " it may be 
asanmed that the defendants -grand-father and 
her fath^ after him, Mved in the honse and 
. enjoyed the produce of .the few trees neat^about 
it, and that wfaUeauch possession- wiawiHioat 
paymenfr. of rent, it may^ have been accom- 
panied by :the performance 'of • servioe 
or some act from which an aoknowtedgment of 
title in another might have been inferred." 

• He then remarks that 'it is Immaterial 
whether the leave or license given by Braest^de 
Baram to. the defendant's . grandlatber and 
tether to 4>ccupy the tenement was tinder a 
.dodd jofgift or verbal agreement, the-faotre- 
.nudnsJUiat they continued in occupation with- 
out payment of vent until the tatter's death 
.when thadelendant's possession oommenced." 
•Therejhe^ iawroag, because that kind of occu- 
pation, .ilfbunded on leave or license, mill 
never lipeninto pvesoriptive title, ilepro- 
needa: :'*&ven conceding that the* possession of 
the defendant's grandfather andf dther, who 
were xetaiuers in the service of 'Ernest de 
Saram, was accompanied by petformanoe of 

• service or some act from which an acknow- 
ledgment of title in another may be inferred, 
there is no evidence that the defendant's pos- 
Bcasion waa on the same footing : on the con* 
taary, it is evident that|^e has possessed 
independently of the present owner, the plain* 
tifll Itlsdueto the plaintiff's own negligence 
that the defendant has been able to raise her 
prescriptive title." Plaintiff was not bound to 
bid any evidence that "defendant's possession 
was on the same footing": that will, as I have 
pointed out, be pveaumed. The onus is on 
defeadant to show the contrary, (which the 
Oommissioner holds she has done). If the 
pvminive occupation continued, no amount 

jpl *>eglifence" on this owner'spart— by which, 



I suppoiae, is meant omission toe]ebVdefendant 
or insist on an ackuowledgment of trile~7.i11 
divest^ him of his right. * 

How, then, does defei^dant prove her pres- 
criptive (hie F To begib with, she ' does not 



iVfMNl: WOOD BBNTOia, J.: 
26th February, 1908. 

KANPAPPAa vs. KAlfOtAtt. 

M<-fi6 .... P. C. BaUicaloa ... 22843 .. 

ToU--Levyin§ illegal- ToU-ISeetimB iM and gi 
V O/xiMOMCMr 3 €fI89&^Ferry. 

Aferrg, in iM sfHoi legal Bense^ u a franohie^ 
hoany pen^nt 9ver water between ttcoiermini,' 
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The facto are aei out in the jttdgaient 
VaaLamobmbbbo lor appellaat 

Dl SaMPATO, K.C^ (WADiWOSTB wMi Idtt) 

forreapoodant. 

Wood Rmroif, J.:— Tbo iq^pallasfta liave 
been ooovictod Hid^ Oriliaanot 8 ol HSi, the 
iral of the offMoa of o o ife yiM, oa9ln»y to 
ifarhkeaaibeitiisMj 



aiMteted iolWkeeper, aonaa s f em ai Baltl- 
etJoAlaha. the aaooodaad third of the aOaiiee 
of diaiM fling, or tahinCi in eontamiitioii ol 



aeotloii 9K toll ia feq)eol of aich illefal ooo- 



On behalf of the reapoodent Mr. de Sampaf o 
took the preUminary objectioii that no appeal 
lay, aa refarda the fir^t and aeoood aoonaed 
loaamach aa each liad been aentenoed to a line 
of fia25 oolj, but Mr. VanLanu|enbeig| 
althongh he argned the oaae of ^ third 
^eonacd oolf , who waa fined Be ao^ invited me 
to give hia other diento the benefllolthe 
pointahenMideinlavonrof thethird aoonaed, 
if they peoved aneoeaafnl. 

Two contentiona were preaaed npon me in 
aopport of the appeal :-<l)Xtiat the Leglala* 
tive Oonncil had no pow^ nnder 8eotion9of 
Ordinances of 1890, to eatobliah atollatthe 
l^aoe In ^neaUon in tliia caae, inaaipndi aa 
that aection did not extend to lahea, and the 
reapondent could not get the ben^t ol the 
Inolaaion of ''lakee** in the definiUoo 
of rivera wliicfa la added to aeomn 9 
of Ordinance 3 ol 1890, by Section 2 
tof the amending Ordioance of 1900. 
^*o. 21 of 1905X (iO^at aa the evidence ahowed 
that the third accoaed did not pevaonally 
*' demand or toke" the prohibited toU he 
conld not be convicted tmder aection Mof 
Ordinance 8 of 1890. 

m 1 think that the teem «*ieny'' in aaotkm 
9orOrdinance 8 of 1890^ clearly jnaylea the 
establiahment of the toll in qpioatlon. The 
atrict legal meaning ii a franiAilae to cany 
pc^raona over water between two terminaa. 
Cows Urban JHUriH mimU v$. SotitkamOon 
iLiii.a. Tacket Co. (1900)2 K. ^ 797> Itmay 
be conatitnted over any deacriptkm ol water. 
aiii! ||ig|fign<nin«| ilia term *ferry * aa need 
--kflection 9 ol urauaaoe 8 of 1890, indadea 
the aobJect matter— whatever it may be— in 
regard to which a nignt d ferry haa been 
created. 

(II) 1 do nGt prqpoae to decide the qneation 
wbi&er aection » el Ordlnanoe 8 of 1890 
appliee only to oaaea in which a peraon 
charged nnder that aection haa demanded or 
taken toll ixiperaoQ (of finu. va. Ssnamatakb 
7 K. L. R. 128.) For theevideaee hi the pie' 
aent caae abowa that the third accoaed abetted 
aperaonal demand or taking of toll by the 
•econd aoonaed, and that la quite enough to 
aupport the conviction (of Oadnmea va. 
8nppaiyah8N.L.&.75). Mr. VanLangenberff 
in the argument befoie me, acarceiy toubhea 
on the point, taken in the Court below, thai 
the faair-if It be a laot-thal the tbird 
0Q«qH4*9 ^W ffmfd^ijr Uowoa for (bo 



conveyance of paaaengeia, would entitle him 
to employ them m convavention of aeoUona 20 
aad22or()fdinance8of 1800. I entirely open 
with the learned Police Magiatrate that &Ib 
contention la unaound. If any authority la 
needed en the qneation, it wiU be found in the 
eaaea cited in the EmfdemmKa of thB Laum of 
£n§iand and edition, tit. Ferry. 1 affirm the 
oonvictiona and aentencea. 



021 



WBNDT. J. 
7th February, 1900. 
ZOiVA va. Obboobib. 
... P. 0. Galle .., 



80214. 



MeMtenee to FMic Servant^MMmioipal In* 
tpeetor as oattle doker. 

A eattU mat/ft^ •vea fha i$ m MmMptU Int' 
yaoeor, t$mtmAbUo9or mni witMH tka meanha 
o/tkoFmtaCod$. 

In thia caae the accuaed waa charged with 
the off;fnoe of using criminal loroe anaofiaring 
reaiatanoe to a public aervant, a Muniqf pal 
Inapeotor. when the latter waa t^ing to aeiae 
etray cattle belonging to the accnaed. He waa 
convicted and he appealed. 

A. 8t. V. Jatawardur a lor appellant 

Bawa 8. G. (H. L. Pbubba with blm) lor 
reapondent. 

Wbmos J.— The appeUant has bean oon< 
victed let ol uaing criminal loepe to a 
nablic aervant, to wit Mr, Q. O. de 80va, 
Inq^eotor ol the Qalle Mnnioipality, Want No. 
i, in the execu t ion dbladntyaa auoh public 
aervant, namely, in aeialng atray cattle be- 
longing to the aocnaed, an offence puniahable 
under aection Oiiol the Penal Oode; aecondly, 
ol offering reaiatanoe to the taking ol theaald 
call IHT the hiwlnl authority d thaaaid Q. 0. 
de Biiva, knowing or having reaaon to brieve 
thathewaaa Municipal Inapeotor, an offence 
puniahable under aection 181 ol the Penal 
Oode. I^ aupport the oonviotion under either 
cbam, itmuat beahown that daBUvawaa 
apubllc aervant and waa in thaeaeoutlonol 
hia dutyaaauch In aeising and ticking the 
call. It la pcoved that he la a Municipal In- 
motor olNo.4Wardandthathealaoholdaa 
licenae to aelae oattle in that want, dated the 
29th January, 1907. in which he ia deaoribedaa 
Mr. Geoige C. de dilva, Inapector ol Ward No. 
4. It ia a lair inference that Uaa Municipal 
Inapector he had the power to aeiae cattle, fiie 
licenae would have been unneoeaaaqr and 
would not have been leaned. The mora holder 
ol aoch a licenae, it haa been dedded, and I 
think propwly decided, ia not a ''Public See- 
vanfwitbin the meaning ol the Penal Oode. 
(Jatawabobnb vs. laMAiL 2 Bala 181, cl P.O. 
Anuradhapura 19719, Koch'a Keporta 00> K 
MutOoipar Inspector, however, la expreaaly 
atatedinthe illuatration to aection 19ol the 
Penal Oode to be a *' Public Servant." The 
Magiataate in hia Judgment atataa that the 
complainant ««aa a Munidpal Inapeotor ia 
autlmriaad to aeiae cattle. He ia piud from 
Mupioipal Innda." Thia may OMan either that 
biopowerafiM loopoolor aatboriafd Mv to 
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Seize cattle or that the license which gives him 
that authority was entrudted to him becaase 
he was such an Inspector. The complaintant 
himself gives no evidence whatever as to his 
powers beyond saying : — ** I am Municipal In- 
spector, paid from Municipal funds. It is my 
duty to prevent nuisances and I have a 
license to seize cattle.*' The Solicitor-General 
appearing for the prosecution, referred me to 
auction 70 of the Municipal Oouocirs 
Ordinanco which enacts that every Municipal 
Officer and servant of every description paid 
out of the Municipal fund shall be held to be 
a public servant within the meaning of the 
Penal Code. There is no proof on the rf cord 
as to how a cattle-seizer is paid, but By-law 
No. 18 of Chapter X of the Municipal By-laws 
for Galle published by the Proclamation of 
21st January, 1903. (Gaz*-lte 23 January 1003)- 
the very By-law 18 makes it clear that a cattle, 
seizer is paid a certain sum for each animal 
seized, to be paid by the owner or levied by 
sale ot the animal, and the balance proceeds 
sale, if unclaimed, goes to the Municipal fund. 
The cattle-aeJzer, therefore, is not paid out 
of the Municipil fund within the meaning of 
section 70. Tiiere is no proof that the animal, 
which the complainant attempted to seize, 
was a nuisance so as to bring the seizer of it 
within the complainants own definition of 
his duties. In my opinion, therefore, it has 
not been shown that the complainant was a 
public servant acting in theexicntion of his 
duty as such. I, therefore, set aside the con- 
viction and acquit the appellant. 



J'resent : LAWRIE, A.C.J. 
25 March, 1805. 
Cakpen Kangany vs. Siman Naidk. 
85 ... P.C. Matale ... 9110 

Master and servant -S'nhalese labourer- excluded 
from the operation of the Ordinances 13 of 
188'J and 7 of lt>'Jo-Ilow contract should be 
proved. 
The legislature excluded Sinhalese from the 
operation of the Oi dinances l3 of 1889 and 7 
of 1890. 

To bring Sinhalese labourers under the law 
which makes them liable to punishment if 
they leave the service without giving notice, 
it is necessary for tlie employer to take the 
trouble of entering into a distinct verbal or 
written contract with each man, who in consi- 
deration of work to be given and of wages t > be 
oaid, contracts to serve month alter month 
notil he terminates his service by due notice. 
Wbndt for appellant. 

Lawrib, A.C.J. —This raises a question of 
importance to employers of Sinhalese labour 
on tea estates. 

The legislature, for some reason, excluded 
Sinhalese from the operation of the Ordinances 
13 of 1889 and 7 of 1890. 

These Ordini nces apply to labourers and 
kanganies (commonly known as Indian coolies) 
both the Ordinances are headed ** Indian 
coolies," 

Therefore, the presumption created by the 



5th section of 13 of 1889 from the entry of the 
labourer's name in the check-roll, Ac, that 
that labourer has entered into a contract of him 
and service for a month renewable from month 
to month, does not arise in the case of Sinhalese 
labourers. 

They maat be dealt with under the old 
Ordinance 11 of 1865. That is to say that in 
each oase of alleged desertion the question is, 
what was the contract entered into with 
and by the particular coolies on his trial. 

The defence in this case is, that it is a case 
of mistaken identity. The accused was arrested 
on Mahabeeriya estate, the weight of evidence 
is, however, against the accused, and the 
Magistrate declares that the accused is a con- 
summate and brazen-faced liar, that desertions 
like his are growing to be systematic and un- 
mitigated nuisances. 

I acci p . the verdict of the Magistrate on the 
questiou of accused's identity. Tiie accused is a 
Kandyan Sinhalese. The kangany said, **I 
know this accused. He worked under me for 
about 6 months on Uunasgiriya estate. He 
brought no tundu when he camt- ; he came and 
told me that he and his daughter were willing 

to serve on the estate This was on 

the 4th January last year (1894). 

In cross-examination tlie kangany said, *'the 
accused entered into no contract to serve for 
any particular number of days, he came and 
entered into service jut>t like any ordinary 
coolie. There was no agreement to serve from 
month to month. He had no agreement with 
my master." 

The accused received an advance of a few 
rupees from the kangany, his name was en- 
tered in the check-roll, he worked from Janu- 
ary until the Sinhalese New Year holidays in 
April, when he got a month's holiday, he did 
not return punctually at the end of the leave 
staying away until the beginning of June. It 
is not certain that his name was re-entered in 
the check-roil, but that 1 think is immaterial ; 
he left without giving notice in middle of 
August, there being then about two months' 
wages aue to him, it is not said that he owed 
the kangany or the estate anything for ad- 
vances. 

1 am not able to distinguish this from the 
leading case P.C. Hatton 3i78 reported in 8 
Sec. page 91 decided after full argument by the 
Full Court, that decision was accepted as a 
definite ruling on the Ordinance 11 of 1865, 
and it necessitated the passing of the amend- 
ing Ordinance 13 of 1889, but as I have pointed 
out that amending Ordinance relates only to 
Indian coolies and not to Sinhalese and to the 
latter the decision of this Court in the Hatton 
oase is still the ruling authority. 

The result is that to bring Sinhalese labour- 
ers under the law which makes them liable 10 
punishment if they leave the service without 
giving notice, it is necessary for the employer 
to take the trouble of enterii g into a distinct 
verbal or writt«n contract with each man, 
who, in consideration of work to be given and 
of wages to be paid, contracts to serve month 
after month until he terminates his service by 
due notice. 

I am obliged to set aside this conviction ao^ 
sentence and to accjuit the accaged, 
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Present: WOOD KENTON, J. 

21 Febraary, 1908. 

Egan vs. Silambaram. 

95 ... P. O. Hatton ... 5390 

Master and servant— Harbouring coolie*— Section 
19 o/ Ordinance II of ISdb-- Jurisdiction of 
Police Courts— Joinder of charges sections 138, 
180 of the Criminal Procedure Code. 

The offence of harbouring deserting coolies may be 
enquired into by the Court having Jurisdiction 
over the j>lace of desertion ^ as well as by the 
Court within whose jurtsdictumal limits the 
actul harbouring has taken place. 

Where a person harbours with guilty knowledge 
four coolies who deserted from the same estate 
at the same tvne and were received and har* 
boured together. 

Held that the joinder of the charges of harbouring 

the four coolies at one and the same trial is 

legil and a conviction on the different charges 

valid. 

H. A. .(atawardkna for appellaot. 

VANLANaBNBBuo for respondent. 

Wood Rbnton, J.—ln this case a head kan- 

gany. Selambaram, has been convicted ander 

section 19 of the Ordinance No. 11 of 1865 of 

having wilfally and knowingly harboared 

certain coolies who were bound oy contract to 

serve Mr. Egan on Fernlands Estate, and who 

had absented themselves without leave'from 

his service. On the part of the accused IVIr. H. 

Jayawardena placed before me a variety of 

arguments both of law and on the facts, and 

in view of the ingenuity of his contentiooe, 

and also of the circumstance that the kangany 

has been fined in total amount of R200, 1 

propose to deal with the case as carefully as 

lean. 

I proceed first to the points of law, which 
were taken in support of the appeal. Jt was 
contended that as the offence had been com- 
mitU'd and the alleged offender apprehended 
within the jurisdiction of the Police Court of 
K<indy, it was not competent for the Police 
Court of Halton to entertain the plaint In 
support of this contention Mr. Jayawardena 
referred to section 19 of the Ordinance No. 11 
of 1865, which provides that every offence 
created by that section shall be cognisable 
before the Police Court having jurisdiction in 
the district, wherein the offence was commit- 
ted, or the offender apprehended. I do not 
think, however, that this provision can over- 
ride the later enactment embodied in section 
138 of the Criminal Procedure Code which 
give) jurisdiction in the case of an act con- 
stituting an offence by reason of its relation to 
some other act to the Court within the local 
limits of whose jurisdiction either act was 
done. In the c^seofa charge ofharboaring 
nnier section 19 of the Oidinance No. 11 of 
1865. it is clear that the actual harbouring is 
made an offt'uce by reabon of its relations to 
the prior desertion, and I think it follows in- 
evitably that the offence of harbouring may 
he enquired into by the Court having jurisdic- 
tion over the place of desertion, as well as by 
the Court within whose Jurisdictional limits 
|h« aotv^l harbouring bai taken place, In my 



opinion, the case is exactly analogous to that 
of the wrongful concealment of a kidnapped 
person, which is provided for by illustration 
(c) to section 138 of the Criminal Procednre 
Code. 

In the 2nd place Mr. Jayawardene contended 
that as there were here four accused, the Police 
Court of Hatton, even if it possessed jurisdic- 
tion, could not try them all together in view of 
the prohibitory enactment in section 179 (1) of 
the Criminal Procedure Code. In regard to this 
point, 1 would remark that it was not taken at 
the trial, and that whatever may be its legal 
worth, it possesses no weight on the merits, in- 
asmuch as under the circumstances of the pre- 
sent case no prejudice could be caused to any 
one of the accused by the joint trial. I am 
bound, however to consider the objection from 
the standpoint of the law, and I have come to 
the conclusion that it ought nottoprevaiL It 
appears to me that the present case falls with- 
in the purview of section 180(1) of the Criminal 
Procedure Code, which provides for the joint 
trial of any number of distinct offences, pro- 
vided that they arise out of a series of acts so 
connected together as to form the same transac- 
tion. In the present case it results from the 
evidence that the four coolies, who are alleged 
to have been unlawfully harboured, deserted 
from the same estate at the same time, were re- 
ceived together by the appellant and were har* 
boured together by him with guilty knowledge. 
If the evidence for the respondent is to be be- 
lieved, I do not think that there is any analogy 
between a case of this kind and the cases of the 
KiNQ vs. Canjamanedsn 7 N,L.B. Page 52, and 

BUBHAMANIB AlYAU VS. KiNG EmPBKOB (1901) 

Indian Law Reports, 25 Madras page 61 to 
which Mr. Jayawardene called my attention. 
In the former case tlie offences alleged were dis- 
tinct, and so were the series ot a(*ts out of 
which they arose, even although they were re- 
lated to a certain extent by way of cause and 
effect; and in the latter the appellant was tried 
on an indictment in which he was charged with 
no less than 41 acts of bribery extending over a 
period of two years. It is obvious that there is 
no analogy between such cases and the present 
where it can OLly be saiil that there are dis- 
tinct offences, in the sinse that the appellant 
committed a distinct wrong against the em- 
ployer in regard to each of the harboured 
coolies. In my opinion it is precisely to meet 
a ease of this >ind that sub-section I of sec- 
tion IdJ of the Criminal Procedure Code was 
enacted. 

It is necessary tbat 1 should now deal with 
Mr. Jayawardene's arguments on the merits, 
and in regard to these the case stands thus :— 
If the evidence for the prosecution is to be be- 
litved it is clear that there was guilty know- 
ledge on the part of the respondent Two of 
the harboured coolies state that the appellant 
himself gave directions for their removal to the 
estate of his brother-in-law and for their con« 
cealment in casewarrants for their arrest should 
be produced. On what ground am I to over* 
rule the decision of the learned Police Magis- 
trate that this evidence is reliable? It was con* 
tended by Mr. Jayawardene tha^. the evidence of 
of Mr. Eolfe conclusively shewed that the 
story these two coolies was false. It is clear 
that if Mr. Roife's evidence is to avail the 
•PpelUnt it must operate bjr way ofprool9| 
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an alibi. That is to say, it mast cover com- 
pletely the critical period to which the coolies 
refer, £ do not think that Mr. Kolfe's evidence 
can have any such effect assigned to it. He is 
nnable to state the exact date on which the 
appellant left the estate for Kalntara, and he 
is equally nnable to state from his own 
Imowiedge the date of his return. I have no 
donbt the learned Police Magistrate who has 
tried this case with care, took full account of 
the weight that ought to be given to Mr. 
Holfe's evidence before he accepted the coolies* 
story, and in view of the vagueness of that 
evidence in regard to the points, which alone 
could establish an alUdt 1 see no reason for 
interfering with the decision of the Magistrate. 
In the last place Mr. Jayawardena called my 
attention to the fact that the learned Magis- 
trate in giving judgment had taken account of 
facts, said to have been proved in other cases 
afflicting the accused and the witness Pitche- 
muttu, which were in no way before him in 
the present proceedings. It is quite clear to 
my mind that the learned Magistrate had no 
right to take those decisions into consideration 
at all, and if 1 saw any ground for coming to 
the conclusion that they had formed the real 
basis of the judgment now under appeal I 
shoald have set it aside without a moment's 
hesitation. It is quite clear however that he 
ha.d before him independent evidence in 
regard to the. bolting and to the beductton, and 
from the very fact t^at he analyses the 
evidence of Mr, Rolfe with such great care I 
think he must be taken to have dealt with 
that of the coolies, as it was presented orally 
before him in Ck>urt It does not appear to me 
that there is any analogy between the present 
case and the cases of the Qubbn vs Pianbris 3 
N.L.R. page 45 and Hamilton vs. Walkbr 
(1892) 2 Queen's Bench at page 25, in both of 
which it was held by the Appellate Tribunal 
that the Court of first instance had suspended 
the bearing of the case till the completion of 
the evidence adduced in another, and had 
practically decided the former on the facts 
there were proved in the latter. On the 
grounds 1 have stated 1 affirm the conviction 
and sentence. 



Pnsenti WENDT, J. 
10th March, 1908. 
Li99ttlir vs Jambs Pbrbra. 
137 ... P. C. Matale ... 29789 

Matter and Servant — SinJtalese iaboufer • eontraot 
for hire and serme—monthiy -section s of 
Ordinance 11 qf IQQb- Defective plaints-- 
warrants. 

A Sinhalese labourer who enters into a verbal con- 
tract of service is pre8t0ned to have entered 
into a monthl}/ contract of hire andsersice^ 
and it is not necessary that the full terms of 
the contract should m proved. 

It is onlu where the Court sees reason to beliey^ 
that an accused has absconded or will n t 
obey a summons that a warrant should issufi 
in the first instance. 

Cojfinients on defective plaints attd warfants. 
WBNDt J.— This was an appeal with the 

sanction of the Attorney. General against the 

ftcaaHm ot the accased on tlie char|9 that he, 



being an agricultural servant, bound by a 
monthly contract of hire and service to serve 
the Superintendent of Madawela Estate, did 
on the 25th November 1907, quit the service 
of his employer without leave, reasonable 
cause or notice, and thereby committed an 
offence punishable under section 11 of Ordi* 
nance No. 11 of 1865. The ground of the acquit- 
tal as I gather it from the judgment in which 
the Magistrate's reasons are not very clearly 
expressed, is that the accueed had not been 
shown to be a servant within the meaning of 
the Ordinance under which he was charged. 
The facts proved were as follows:— The 
accused, who is a Sinhalese, was heaJ kan- 
gany of Madawela Estate, having fifteen sub- 
kanganies under him. His name, as such head 
kangany, appeared on the check-roll from 
July 1906 up to the date of his alleged offence. 
He had received rice and cash adv/ncea. In 
June 1907 his wages up to the end of May 
were paid. June's wages were set off 
against advances, and July and August's wages 
were paid into accused's hand. Dr. Kuntze, a 
part proprietor of the estate, deposed that 
accused 'worked as a monthly servant He 
add^d that in January or February 1907 some 
Sinhalf se coolies under accused having run 
away without notice, he was advised by his 
Proctor to get his Sinhalese labourers to enter 
into a monthly contract because the presump- 
tion created by section 5 of Ordinance No. IS of 
1889 did not apply to them, that he informed 
accused of this and then entered into a monthly 
contract with the accused and the other 
Sinhalese labourers, for a monthly service. 
*I made them to understand that they were to 
give me a month^s notioe if they wished to 
leave service. Since January 1907 accused 
has been working as a monthly servant.' In 
cross-examination the witness said that he 
could not give the date when he made the 
monthly contract, nor the exact words used 
by him, nor the names of the coolies present. 
He added that accused was to be paid so 
much a day like the Tamils. His wages were 
calculated at a certain rate per day, and at 
the end of the month witness found out the 
number of days he had worked and dedncting 
rice paid the balance. The presumption 
raised by section 6 of the Ordinance of 1889 
from the fact of a 'labourer's' name being 
entered in the check-roll, coupled with the 
fact of receipt by him of an advance of rice or 
money from his employer, not being appli- 
cable to the accused because he was not a 
'labourer* within the meaning of the Ordi- 
nance, the ccmplainant had no doubt to 
prove without the aid of that section a 
monthly contract of hire and service such 
as would bring the accused under the Ordi- 
nance of 1865. It was not necessary, in the 
first instance, that he should prove in full 
every term of such contract because he was 
entitled to call to his aid the presumption 
created by Section 3 of the Ordinance of 1865. 
That section enacts that 'every verbal con- 
tract for the hire of any servant, except for 
work usually performed by the day, or by the 
job, or by the Journey, shall (unless otherwise 
expressly stipulated, and notwithstanding 
that the wagf'S under such contract shall 
be payable at a daily rate) be deemed and 
taken in law to be a contract for hir« 
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and to be renewable from month to month, 
that ia just such a contract as in case of breach 
would render the servant liable to the p^nal 
provisiocs of the Ordinance. The accused 
being a " kansany " was, by the interpretation 
clause ol the Ordinance, included in the term 
'* servant"; the work upon which he was 
employed was agricultural work and therefore 
not work usually performed by the day, or by 
the job, or by the journey (Smith vs Muttob 
Rama 1863, p. 9.-2 BsLiMoand Vand. p. 9. S.O.). 
There is no proof, not even any suggestion, 
that the contract under which he worked was 
not a verbal contract. The foundation is there- 
fore laid for the presumption and the burden 
lies upon the accused to displace it if the 
presumed state of the contractual relations 
Detween himself and his employer is at 
variance with their true state. The Magietrate, 
I think, failed to appreciate the significance of 
section 3 of the Ordinance of 1866. He does 
not mention it in his judgment. The case 
must go back lor the hearing of the defence. 

Before quitting the case I would call the 
attention of the Magistrate to the irregular 
manner in which a warrant appears to have 
been issued instead of the usual summons to 
secure the attendance of the accused. It is 
only where the Court sees reason to believe 
that the accused has absconded or will not 
obey a summon that a warrant should issue in 
the first instance. Unless the Court has evi- 
dence before it will not '* see reason to believe." 
The complaint in the prf sent instance was 
contained in one of those slovenly printed 
forms eked out with manuscript which have 
time and again been condemned by this 
Court as leading to careless and neglect 
of the requirements of the law. At the foot 
of it is a printed form (now altered in manus- 
cript) of affirmation by a non-Christian to the 
effect that ** the attendance of the defendant 
cannot be secured by ordinary summons." 
That is not a sufficient affidavit Buch as it 
is, however, the printed Jurat is not dated nor 
signed. 

On the second page of this multifarious 
document is a print oi what is intended for 
a compendious summary of evidence to be 
given . by the Superintendent of the estate, 
presumably intended to supply the place of 
the examination of the comnlainant which 
section 149 of the Criminal Procedure Code 
requires the Magistrate to make as a first 
step in taking cognisance of the case. The 
blanks in this printed form bear signs of 
having been tilled up by the complainant's 
Proctor before the complaint was presented to 
theCJourt. The only thing which the Magis- 
trate appears to have written in the whole 
docoment is a word that looks like *'wts" 
followed by his signature, perhaps intended 
to indicate that the Magistrate was satisfied 
that there were j9n;na/aci0 grounds forcharg* 
ing the accusea with a criuiinal ofience and 
bringing him before the Court and that ac* 
cused had absconded or would not obey a 
summons. But all these are matters which 
ought clearly to have appeared on the record. 
The Magistrate would do well to discourage 
the use of printed forms and to record or cauee 
to be recorded iu his presence the eiamina- 
tion of the complainant, aftei and not before 
such examination takes nlace. The acquittal 
9t|be iQ«ai?4i| iMAiitf^ind tbe cMQieat 



back to the Police Court for the resumption 
and completion of the trial according to law. 

Present:— HuTOHiNSON, C. J. ano Miodlb- 

TON, J. 

17th March, 1908.. 

Letchimanen Chbttv vs.Mdttusamt Pulli 

291 ... D.C.Colombo ... 25257 

Claim-*Seizure of Movables— Property 
once seized by Fiscal— Concorrence— Rights 
of decree-holders. 

Where the Fiscal has already seized pro- 
perty upon a mandate of sequestration, and 
while so having the property in question in 
cmtodia legtB receives a writ of execution 
from a judgment creditor of the person 
whose goods are under sequestration, 
the receipt by the Fiscal of such writ 
operates as a seizure of such goods without 
further action on the part of the Fiscal. 

A writ of execution issuing from the 
Courts in Ceylon, although it includes in ita 
grasp immovable property, is not different 
in Its scope and object to a writ of fieri 
facias under the English law. 

The facts are fully set out in the Judgment 
of his Lordship Mr. Justice Middleton. 
Waltbb Pereika, K. C, (with him Bawa, 

VanLangenberg and Jayawardene) for deftnd- 

ant-appellant 

Db Sampayo, K. C, (with him F. M. de 
Sarain) for plaintiff-respondent. 

MiDDLBTON, J.— This was an action under 
section 247 of the Civil Procedure Code. The 
defendant was an executiou creditor of one 
Abdul Eahiman in action No. 24,798 D. C« 
Colombo. 

The plaintiff brought action No. 24,694 D.C. 
Colombo, against the same defeuaant and 
obtained a mandate of sequestration of th« 
goods in qnedtion on the Idui March, 19u7. 

The defendant's judgment was dated 16ih 
April, 1907 and on the 17ih writ was issoed 
and was put in the Fibcal's hands the next 
day: the Fiscal at any rate admits that he gut 
the writ at least as early as Mtiy 3rd. 

With the writs the defetidaub's Proctor sent 
a letter to the Fiscal requesting him to seise 
the sequestered property. The Fiscal, however 
purported to sieze certain immovable property 
belonging to Abdul Eahiman and reported the 
seizure to defendant's Proctor* 

On the 16th May, the defendant's Proct4» 
wrote to the Fiscal to the effect that the seiEore 
of immovables was unauthorised and again 
requested the Fiscal to seise the sequestered 
property. 

On the 7ih June, the Fiscal by a certain 
overt act purported to seize the seqaeatered 
property, which as a matter of fact was alresdy 
in his custody, under seizure by virtue of the 
sequestration mandate at the suit of the plain* 
tiff in action No. 24.694. 

On the 6th J une, an arrangement was oome 
to between the plaintiff, Abdul Rahiman and 
one Omer Lebbe (another alleged creditor of 
Abdul Rahiman, who had also claimed the 
goods and whose claim had been rejected on 
appeal by the Supreme Court on 3rd Marcbi 
1907), whereby the plaintiff purported by 
notarially executed instrument to porehaM 
the good! iQ qa^itioo in copiidevotion o( itU| 
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dne and owing to him from Abdal Rahiman 
for their original parchase from him by the 
latte/. 

The Fiscal was prepared to sell the goods in 
question nnder his seizure of the 7th Jane on 
behalf of the defendant. 

The plaintiff, however, filed a claim tinder 
section 241, which was inquired into by the 
District Judge of Kalulara and dismissed, 
whereupon he instituted this action in the 
District Oourt of Oolumbo and obtained the 
judgment now appealed against by the 
defendant. 

The first point raised by the appellant was 
that as soon as his writ reached the hands of the 
Fiscal it thtfreby bound all the goods of Abdul 
Rahiman in the possession of the Fiscal, and 
that, therefore, at least on May 3rd, the goods 
in question being in fact seized by the Fis<.al 
under the sequestration mandate at the suit of 
the plaintiff, were in effect seized under the 
defendant's writ without further action on the 
part of the Fiscal. 

Counsel for the appellant cited Narayanbn 
Ghbttt vs Ellis (4 New Law Reports p. 367) ; 
MaiiOA-BOYo ve. Wbjght (2 King's Bench 

SI. 833);; Volume 97 p. 108 Times* Law Reports ; 
OHNsoN and others vs. Kvans and another 
(7 M and G pp 240 247) ; Jonbs vs. Athebton 
(7 Taunton p. 56) ; Hutchinson vs Johnston 
(1 Term Reports p. 729) ; 2 Bombay High Court 
Reports pp. 147, 151, and 165 ; 26 Calcutta p 531, 
with a view to support his argument that once 
the writ was in the hands of the Fiscal no 
further action was necessary under the circums- 
tances to constitute a valid seizure which 
occurred imofvoto from the deposit of the writ 
with the Fiscal. 

Upon this footing, the appellant's Counsel 
claimed that his client was entitled to con- 
currence with the plaintiff in the proceeds of 
the sale of the sequestered goods. 

It was practically admitted by Counsel for 
respondent that^if a writ in Ct>ylon was of the 
same nature as a writ of fieri faciaa and if the 
English law spplied to it on such points as 
our code of procedure was silent that the 
goods in question would become bound in the 
hands of the Fiscal immediately on the receipt 
by him of the defendant's writ in accordance 
witJb the principles underlying the oases 
quoted. 

For my own part, I find it difficult to see 
that a writ of execution issuing from our 
Courts, although it includes in its grasp 
immovable property is in any way diflierent 
in its scope and object to a writ of fieri faciaa. 

At the same time I think also our process of 
execution being in a great measure derived 
from the English Procedure upon such pro* 
oeedings though enlarged by the inclusion in 
its scope of immovable property and tlie 
principle of concurrence derived from the 
Roman Dutch Law should be governed by 
those principles which have emanated from the 
English Judicial construction of the rights and 
liabilities existent under writs where our rules 
of prooedure are silent. 

Ashurst, J. in Hutchinson vs. Johnston ubi 
BUpra stated **the general principle of law and 
wnich has not beeo contradicted by any of the 
Gases cited is that the person whose writ is first 
delivered tp the Sheriff is entitled to a priority, 
and that the goo<b of the party are bound by 
t^ delivery Of the writ." Ori|inaliy utOom* 



mon Liaw goods were held bound from the issue 
of the writ and even now as between the execu- 
tion creditor and the execution debtor the goods 
are St ill so bound. See ex parte Williams. In 
re Davie«, (1872) Law Reports Chancery p 814, 
QiBs vs. Grovbr (1874) House of Lords cases 
p 74 per Patterson J. 

I should read Ashurst's judgment in 
HuTOHiNsoN vs. JoHNSTON ss Intimating that 
tlie Common Law had been restricted in the 
principle of the binding character of the writs 
on its delivery to the Sheriff before the Statute 
of Frauds 29 Car. II c. 3, s. 16, was passed, but 
that the Statute embodied the existing judicial 
rulingon the point and further self-guarded b<ma 
fide purchasers for value. The Mercantile Law 
Amendment Act (19 and 20 Victoria o. 97, s. 1.) 
made an actual seizure neces- ary as against a 
bona fide purchaser. 

The Sale of Goods Act 1893, 56 and 57 Victoria 
c, 71, repealed the Statute of Fr luda and the 
Mercantile Law Amendment Act but re-enact- 
ed them in positive instead of negative 
terms. 

The goods here wc re already seized under the 
mandate of sequestration and it would be use- 
less as Bonser, C. J. stated in Nabatambn 
Chbtty vs. Ellis ubi supra for the Fiscal to go 
thiough and duplicate over the process of 
seizure. 

The property were being sequestered in the 
hands of a public officer;the Fiscal comes under 
the exception C to section 229 of the Civil Pro- 
cedure Code and would be governed by 
section 232. 

Are we then to say as a condition precedent 
to the due and lawful seizure of these goods 
the Fiscal is to give notice to himself to hold 
the goods subject to the further orders of the 
Court ; and that if he fails to do so the writ 
holder is to be deprived of his rights P I can- 
not think so. Lex neminem oogit ad vana in 
utilia, 

I pre. ume, the Fiscal ke^ps a book in which 
he records all seizures made by him under 
process of the Court and would naturally have 
record of the mandate of sequestration of these 
goods. 

All that he would therefore have to do for his 
own guidance would be to note in that book 
the date of receipt of the defendant's writ. 

In the present case the Fiscal apparently 
entirely ignored the directions of the defen* 
ddut^s Proctori but the defendant ought not to 
be damnified by the action of an Ofilcer of the 
Court if ne has taken all the neoessary steps to 
obtain his legal rights. 

This case is to be distinguished, I think, from 
the neglect of the Fiscal to fumidh a list such 
as was held to be a material Irregularity avoid- 
ing a sale in dasanayarb vs. silva (9 Bunreme 
Court Circular p.26). 

This obligation apparently was held to be an 
imperative material condition without the ful* 
filment of which the sale must be deemed 
materially irregular. 

The object ofgiving this list to the Ju^^gment 
debtor or the headman was no doubt to enable 
verification of the ownership of the property to 
be made previous to sale while the obligation 
of the Fiscal to give notice to himself cannot be 
deemed to be either necessary or imperative. 

In the present case the, Fiscal haa omitted to 
do an act in itself useless of giving notioe to 
hioeelfi and bas expressly igiiw?<| Un 
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directions given him by the defendant's 
Proctor. 

In the cas? reported in 2 Bombay High 
Goart Beports pgs. 152, 155, the Coart there 
sapported its ruling that a second seizare 
were annecessary when the goods are already 
under attachment in the custody of the Nazar 
(JoNBs vs. Etherton ubi supra, and Johnson 
vs. Evans ubi supra) and the principle on 
which Frost's case 5 Law Keports p. 89 was 
decided. 

Section 680 of the Civil . Procedure Code per- 
mits a judgment creditor of a person whose 
goods are under sequestration to apply for 
the sale of the sequestered goods, and section 
661, renders it unnecessary for the sequestrator 
who afterwards obtains a decree to procure 
the seizure of the property as a preliminary 
to sale. 

It seems to me, that the issue of the writ 
in favour of the defendant presupposes the 
due fulfilment of all the conditions precedent 
to its issue under sections 224 and 225 unless 
the contrary is shewn which is not the case 
here. 

I therefore, think, that where the Fiscrtl has 
already seized property upon a mandate of 
sequestration, and while so having the pro- 
perty in question in custodia leg's receives a 
writ of execution from a judgment creditor 
of the person whose goods are under seques- 
tration the receipt by the Fiscal of such writ 
operates as a seizure of such goods without 
farther action on the part of the Fiscal. 

Under these circumstances I do not propose 
to decide the other point arising under section 
26 of the Sale of Goods Act 1896. 

Hutchinson, C. J. :— I concur. Thp judg- 
ment of the District Court should be set aside 
and the action dismissed with costs in both 
Courts. 



Present: Wbndt, J. and Middlbton, J. 
12th February, 1908. 

BCPBAMANIAM UBBTTY VS.TlSSERA ANDOtHBBS. 

66 ... D.C. Negombo ... 6526. 

Section 282 Civil Procedure Code -Appli- 
cation to set aside Fiscal Sale— Material 
Irregularity— Sale by Fiscal after returnable 
date of Writ. 

Where a decree directed the Fiscal to sell 
certain mortgaged lands in the first instance, 
and where the Fiscal left those lands alone 
and told other lands belonging to the judg- 
ment debtor, and where the sale was carried 
out after the returnable day of the writ 
under which the lands were seized. 

Held, that there had been no material 
irregularity in the publishing or the con- 
ducting of the sale, under Section 282 of the 
Civil Procedure Code. 

In this case the defendants moved to set 
aside a sale held by the Fiscal under a writ of 
execution issued on the instance of the plaintiff. 
The grounds of the application were (1) that the 
sile' was held by the Fiscal after the return- 
able day of the writ under which the property 
was seized (2) that whereas the decree directed 
the Fiscal to seiZ(> and sell certain lands 
Which were m')rtgagel in the first instance 
and then infiHnre of satisfaction) to proceed 
against the other pro Dcry of the defendants, 
^e Fisoal h«1 left iti« mortgaged lands alone 



and sold other lands. The District Judge 
refused to set aside the sale and the defendants 
appealed. 

vanLangenberg for appellants. 

Bawa, S.-G. (Morgan de Saram with him) 
for respondents. 

Wendt, J.— We have come to the conclusion 
that this appeal roust be dismissed. This is 
an application to set aside a sale held in the 
execution of a writ against property and pjur- 

?orts to be made under section 282 of the Civil 
tocedure Code. That section enacts that 
aggrieved by material irregularity in the 
publishing or conducting of a sale may peti- 
tion the Court to have the sale seiasiie, 
subject to the proviso that he has sustained 
substantial injury by reason of such irregu- 
larity. The present petition complains that 
the sale of a parcel of land was carried out, 
after the returnable day of the writ upon which 
the land was seized, and it also complained 
that whereas the decree directed the sale of 
certain mortgaged lands in the first instance, 
the Fiscal has left that land alone, and has 
sold other lands not comprised in the mort- 
gage. These, however, are not irregularities 
in the publishing or the conducting of the 
sale, if they are irregularities at all, and we 
thinlc it sufficient to dispose of an application 
on that ground, without entering upon the 
interesting and somewhat difficult question as 
to whether the Fiscal who has seized upon 
one writ, which he has returned to the Court, 
can proceed to sell that land on the footing of 
that seizure if the writ is re-issued to him. 
The appeal is dismissed with costs. 
Middleton, J.— I entirely agree. The in- 
teresting argument we have had the benefit of 
listening to is after all, entirely obiter to the 
question in this case. 

Present: HUTCHINSON, C. J. AND 
MIDDLETON, J. 

26 March 1908. 

KiRA vs Mrs. Payne and the North Wbs 

TERN Rubber Co. Limited. 

199 ... D. C. Kurunegalle ... 3121 

Possessory action— rights of lessee against 
lessor and purcJ^aser from lessor— Posses* 
sion by puroiiaser otherwise than by 
process of law— Damages. 

Where P leased certain premises to K. by 
notarial deed for a period of four years, and 
then sold the same to N, and where the 
deed of sale to N was registered prior to 
the deed of lease and on the strength of the 
transfer and prior registration S entered 
into possession of the leased premises. 

Held.— That K, the lessee, had a good action 
against N for recovery of possession and 
for damages, and in the alternative against 
P the lessor for refund bf the lease money 
an 1 for damages. 

No one may be put in possession without legal 
process. Should he be ousted even on a 
claim of ownership the possession must 
first be put in the same position it was, be* 
fore any enquiry as to the ownership 
can be enquired into. 

Acqaisition of possession as against the pOB« 
feesior without procens of law constitutes sa 
iojuria, for whioh reparatioa mast b% xifiA$ 
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in damages, if such be prove'1. 

The facts appear fully in the jadgment of 
Their Lordships. 

Hutchinson O. J. By an indenture 
dated 6th February 1905, the Ist de- 
fendant least d to the plaintiffs acres of land 
for 4 years from the date of the lease in con- 
sideration of E48 which the plaintiff paid to 
the lessor in advance. 

The plaintiff says in his plaint, that in 
porsnance of the terms of that lease he felled 
the jangle on the land and sowed it with fine 
grain and planted 1800 plantain bashes thereon; 
that on the 22nd Janaary, 1907, the workmen 
of the ilefendant company allegipg that the 
Compamy had bought the land, unlawfully and 
forcibly cut down the fence of the land and 
rooted out 800 plantain bushes, and is (mean- 
ing apparently that the defendant company is) 
in the unlawful and forcible possession of the 
land. He then says that in the lease the Ist 
defendant undertook to warrant and defend 
the title and to settle any dispute that might 
arise during the term of the lease, and the 
plaintiff prays for (1) a declaration of his title 
to possession for the term of the lease, (2) pos- 
session; (3) damages, (4) or in the alternative 
that the 1st defendant may be ordered to re- 
fund the said R48 and to pay damages. 

The 1st defendant by her answer said that 
the plaint disclosed no cause of action 
against her. The District Judge held that this 
was a good defence and dismissed the action 
as against the Ist defendant. Before consider- 
ing whether this was right, I will state the 
rest of the facts. 

The 2nd defendants, the Company, in their 
answer, do not admit that the plaintiff felled 
jungle and sowed the lana and planted plan- 
tains in pursuance of the lease, and they say 
that by the deed dated 3rd February, 1906, 
"registered on the 9th February, 1906, they 
bought from the 1st defendant an estate of 
which the premises described in the plaint 
form part, and that by virtue of the registra- 
tion of the sMd deed before the plaintiff's lease, 
the plaintiff's claim against them is not main- 
. tainable. 

The only issue suggested between the plain- 
tiff and the Company was whether the plain- 
. tiff's lease was void as against the Company. 
The Company's Proctor submitted that the 
plaintiff's lease was not registered until the 
4th January 1907, (as to which there is no 
evidence or admission recorded, though the 
District Judge says in his jadgment that it is 
admitted.) The plaintiff's Proctor then said 
that he was not asking for a judgment for the 
land but for improvements on it ; and that 
he was a bona fide possessor of it and that 
he would confine his prayer for damages 
and would give up the prayer for possession. 
The Company's Proctor said in reply that the 
improvements, if any, were not permanent 
or necessary. Thereupon without any other 
iasae being settled or any evidence being 
taken the District Judge dismissed the action 
as against the Company. He said ** the point 
I have to decide is whether the lease to plain- 
tiff is void as against the Company, by virtue 
of the prior registration of the transfer in 
favour of the Company." Having said so he did 
not decide the point and made no further 
reference to it. He dismissed the action 
becaase the only claim then made against 
|h« Qom))aDy wai lor dam8|;eB, cmd ** no owner 



can be liable for damages for keeping oat 
of possession one who has an inferior title." 
He thought the case would have been 
different if compensation for imiMrovement had 
been claimed, but he said '*in this case ther^ is 
nothing whatever about compensation, and no 
suggestion in the whole plaint that any im- 
provements have been effected on the land.** 

There, I think, he is in error. The plaint 
(paragraph 4) does not allege or aak for 
damages simply "for keeping out of posses- 
sion," but slso for cutting down the plaintiff'^ 
fence and uprooting his plantains and the 
Judge has recorded that the plaintiff's Proctor 
on the day of hearing said that his client was 
asking for judgment ''for improvements for 
the land" because he was a bona fide possessor. 
The Company in their answer deny the allega- 
tions in the 4th paragraph of the plaint. There 
should have been issues : cl) whether the Com- 
pany did the acts complained of in the 4th 
paragraph of the plaint; (2) (unless it is ad- 
mitted) whether the Company's deed of trans- 
fer was registered before the plaintiff's lease; 
(3) whether the plaintiff was in possession and 
was dispossessed by the Company otherwise 
than by process of law, (4) if so, to what 
damages, if any, he is entitled. If the Ist and 
3rd of these are decided in the affirmative it 
appears to me that the plaintiff will be entitled 
to a decree for possession under section 4 of 
Ordinance No. 22 of 1871, and for damages for 
the wrongful acts complained of, even though 
it is held that the Company have a better title 
than the plaintiff. 

I now come to 
defendant. Against 
'*in. the alternative" 
damages. The pla 
but I can give no ol 
"in the alternative" 
claration of title tc 
ptoved or admitted t 
to the plaintiff, 4hal 
term of four years, ai 
purchase money, she 
pany, the question w 
breach of her covena 
the plaintifiT's title, o 
action to the plaintil 
District Judge says t 
to sell her land not 
ence of the lease, S 

it subject to the lease. If nothing more appears 
than that she sold the same thing twice over 
and received the purchase money twice over 
from two different persons, so that one of them 
must lose the benefit or part of the benefit qI 
his purchase, without any further explanation 
of her conduct, it was certainly dishonest, and 
I hope it was illegal. But she may have a 
good defence, and she has set up a claim in 
reconvention, and these are matters which 
should be enquired into« I think the District 
Judge should settle issues of fact and law and 
try them. 

I think the decree of the District Oonrt 
should be set aside and the case go back to the 
District Court to settle and try the isafQea 
which I nave indicated. Appellant to have 
the costs of appeal. Costs in the District ConrI 
up to date to be costs in the cause. 

MiDDLBTON.— J. This was an action by a lea* 
see sgatnst his lessor, the Ist defendant, and 
a purchaser from his lessor, the Snd defendant 
company, to bt declared entitUd to (06|^« 
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aion of the land leased for the term of the 
lease, to be plaoed and qoieted In possession, 
and lor damages. 

On the eth Febmary. 1905, the 1st defen- 
dant leased a portion of Balatwelkande watta- 
mallawatta for fonr years to the plaintiflf,' who 
paid in advance the sum of R48 and took 
possession. 

This lease was not registe^red, bat the plaintiff 
covenanted in it not to cat asefnl trees, and 
to plant plantain boshes and cereal products 
therein, and that if the 1st defendant desired 
to plant cocoa or mbber thereafter amidst 
the plantations and cereal, she should be 
permitted to do so. 

On the Srd February, 1906, the 1st defen- 
dant sold the land in question with o^er land 
to the 2nd defendant Company, the sale being 
registered on 9th February, 1906. 

On the 22nd January 1907, the 2nd, defen- 
dant Oompany by their Agent and Superinten- 
dent took possession under their convey- 
ance and the plaintiff alleges that they did 
so forcibly cutting down a fence and up- 
rooting plantain bushes to the value of 
Ri,800, which Uie 2nd defendant alleges 
that possession was merely taken under the 
conveyance and denying the damages, as- 
serts that the plaintiff had planted in breach 
of his covenant in the lease and had exceed- 
ed the acreage thereunder conceded to him. 

As between the plaintiff and 1st defendant 
an issue was agreed to: is this action main- 
tainable by the plaintiff? After argument by 
the Proctors on both sides the District Judge 
dismissed the plaintiff's action holding 
the lat defendant had a perfect right to 
sell the land notwithstanding the subsistence 
of the lease. 

As between the plaintiff and the 2od 
deltodant the following issue was agreed to : 
Whether the lease is void as against the 2nd 
defendant Oompany by virtue of prior regis- 
tration. 

The plaintiff's Proctor In the course of his 
argument disclaimed right to possession, but 
confined h<s prayer to damages against the 
2nd defendant Oompany. 

The District Judge, in giving judgment, 
Stated that the point he had to decide was 
whether the lease to plaintiff was void as 

aalnst 2nd defendant Company by virtue of 
e prior registration of the transfer in favour 
of the Oompany, but overlooking that point, 
proceeded without, in fact, deciding it, to dis- 
cuss plaintifl^s claim for damages and 
differentiating between damages appears 
' to have held that the Supreme Court decision 
in D. O. Kurunegalle 2493, did not apply and 
dismissed the plaintiff's action against the 
defendant. 

The plaintiff appealed and by his Counsel 
contended, although he did not claim it, that 
by reason of forcible dispossession he was 
entitled to a possessory decree as against the 
2nd defendant Company, and further for the 
value of his improvements on the land 
whether it was denominated compensation or 
, damages, and as aoainst the 1st defendant 
that he was entitled to a refund of his 



money. 

For the 1st defendant It was contended that 
the case in Balasiugham page 8 was eiaotly 
in point. 

9hehad given thb pliintiff possession and 
Ihf f ItiptlfiTi if^l oootie was to proceed 



against the 2od defendant Company in a 
possessorv action, and under the circum- 
stances plaintiff had no cause of action against 
the 1st defendant, and no issue had been 
suggested as to th^ refund of the purchase 
money. 

As regards the 2od defendant ComiMmy, it 
was urged that no issue was placed before the 
Court as to compensation or damages though 
the District Judge had in fact decided as if 
there had been one and that the District 
Judge was right in holding that no action lay 
against the 2Qd defendant Oompany, for 
taking possession under its registered con- 
veyance of the property it has legally pur- 
chased. 

In mv opinion the plaintiff had a good 
cause of action against the 2nd defendant 
Company under section 4 of Ordinance 22 of 
1871, for being dispossessed otherwise then 
by process of law, and brought the present 
action which might be treated as a possessory 
action within time (4 N. U R. p 195.) 

The dispossession of the plaintiff by the 2nd 
defendant Company in this case, if not actually 
forcible, was certainly otherwise than by pro- 
cess of law. 

This Court has held in 5 N.L.R. p 320, that 
upon a forcible ouster, proof of forcible dis- 
possession and forcible ouster is all that is 
necessary to be proved to entitle plaintiff to 
possessory decree, it not being even necessary 
to prove jX>8session for a year and a day. 

By vanous decisions this Court has consis- 
tently upheld the principle of the Roman 
Dutch Law that persons are not entitled to 
take the law into their own hands. 

The plaintiff in this case does not seek pos- 
session as being of no value to him. 

There is no question that he was in possession 
and that his possession as a lessee was a bona 
file one under his lease. As such he is en- 
titled to compensation for impensee utUet 
(4N.L.R.P158} and I think for any damage 
that may have happened to him by the 2Qd 
defendent Companv enforcing their right with« 
out proceeding in the ordinary course of law. 

The judgment in the case set out In the re- 
cord (226 D. 0. Kurunegala 2493) also supports 
the equitable right of the plaintiff to compen- 
sation for Improvements if such be found on 
the land in dispute. 

At the same time I think that if any damage 
has been caused to the plaintiff by the 2nd 
defendant Company enforcing their right 
without proceeding in the ordinary course of 
law, the 2nd defendant Oompany will be res* 
ponsible for it* 

The Roman Dutch Law appears to me to 
absolutely deny the right of any person to take 
possession of property as against the will and 
against the consent of the person who is In 
possession of it 

** The right arising out of possession consists 
In every man being entitled to retain whatever 
he has in his possession, to resist whoever 
attempts to deprive him of it and to continue 
in such possession until another person has 
judicially established his ownf-rship to the 
thing " (M aasdorp's Grotius (L888) p 49.) 

Again, VanLeuwen (Kotae's l^anslatlon Vol 
1 page 198) says '"The possessor may prptect and 
maintain himself and his property against any 
person who seeks to disturb his right of pos« 
session even to the loss of his adversary .and Qiay 
leoovar th« poiNNloa of which ha hai t^ 
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deprived or in which he has been distarbed. 
• . . provided this be done while the deed is 
fresh and withoat auy delay." 

Again VandbbLindbn (translated by Juta p. 
99)eayd '*no one may be put in possession 
withoat legal process. Hhoald he be ousted 
from possession even apon a claim of owner- 
ship, the possession most first be put in the 
same position it was before any enquiry as to 
the ownership can be entered into." 

If this be the law, acqnisition of possession 
as against the possessor without process of law 
constitntes an injuria, for which reparation 
most be made in damages, if such be proved. 
As regards the 1st defendant the plaintiff's 
righl to claim in the alternative against her for 
the return of the money is, I think, well- 
fonnded on the case reported in 9 Supreme 
Court Circular p. 189. 

I, therefore, thiok that the judgment of the 
District Judge should be set aside with costs 
and the case should go back for the trial of the 
issaeaset out in the judgment of the Chief 
Justice. The costs in the District Court up to 
date to be costs in the cause. 

iVwcw^: MIDDLETCN, J. 

6th April, 1908. 

CpPtasTON vs, DiNoi Appu. 

364 ... C. H. Matara ... 10027 

^'Corporation sole— Anglican Bishop of Ceylon 
—Rights of successor of such Bishop— 
Exceptors— Issues." 

^'Where the Bishop of the Church of England 
in Ceylon, brought an action to vtuaicate 
right to certain properties bequeaihed by 
the owners to the Bishop or hts successor 
in office, and where the defendant denied 
the title of the Bishop." 

Hbld, **that an issue as to whether (eio) cauld 
maintain the action ought to have been 
Uled." 

Held Fubthsu, "that probate of a will relates 
back to the time of the testator's death." 

The facts appeat in the judgment of his 
Lordship. 

PaiNS for defendants-appellants. 

Kocu for plaintiff-respondent. 

MtODLBTON, J. :— This was an action by the 
plaintiff as devisee under the joint will of F. D. 
Abeyeslnghe and Johanna de 8aram, deceased, 
to reoover the value of the paraveni share of 
a paddy crop of a ceruiin field reaped in tiep* 
tember, 1806, by the defendants. 

The defendants denied the right of the 
plaintiff to the field in question, cultivation 
under him, and appropriation of the orop, 
iraveised the amount and value of the crop, 
aiul the 1st defendant alleging cultivation 
under the deceased asserted that the crop was 
taken by one Ernest de Saram Siriwardeua, 
acting on behalf of the other heirs of the 
deceased. 

The 3nd defendant denied both thecuUiva- 
tiou of the field and the appropriation of the 

VtM, 

The issues settled were :-(!) Did the defend- 
ants cultivate the field in question under the 
plaintiff or under the late Frederick Diss, 
MttdaliyarF (2) Whether the defendants ap- 
propriated the paraveni crop thereof f And 
A»m0|«i were agreed at ROO, 



The dtfendant's Proctor suggested the 
further issues : flas the plaintiff any cause of 
action against the defendants ? 

This issue the Commissioner of Bequests 
refused to accept as unnecessary and after 
hearing evidence gave judgment for the plain- 
tiff on issues which he stated in his judgment 
and which were not in accordance with those 
agreed to by the parties. 

On appeal, it was contended that the issues 
proposed ought to have been allowed by tUe 
Commissioner, as it was not shown that the 
plaintiff had a right to sue and the case re- 
ported in 8 New Law Keports p 97 was relied 
on. 

For the plaintiff, it was contended that the 
point raised now is different to that taken on 
the trial, that the petition of appeal admitted 
that probate had been granted in 1906 and my 
attention was called to paragraphs 6 and 6 of 
the answer. 

I have a strong suspicion that the defend- 
ants did not intend to impugn the piaintiff^s 
title on the firdt hearing bui rather to traverse 
his right to sue them in preference to the 
persons who the defendants allege have taken 
the crop. 

This suspicion is strengthened by the terms 
of the petition of appeal which nowhere dis- 
tinctly asserts as a ground of appeal that the 
plaintiff had no title, and in fact assumes 
(paragraph 5) that probate was duly granted 
but in 1906, and appjirently puts that forward 
as a ground for the argument that plain- 
tiff was not entitled to recover the crop 
lor 1905 from the defendants. But prokmte 
eelates back to the time of the testator's 
death. Gkaybkook vs Fox (Fiowden p 281). 
Williams on iiixecutors Vol. i page 293 

I feel, however, that the issue refused Dy the 
Commissioner of Bequests doek In fact raise 
the question of plaintiffs title and that the 
answer distinctly denies the plaiotififs title. 

Moreover, the plaintiff's representative has 
not been at tne trouble to produce the protocol 
or>n examined or certified oopy of it and the 
inventory of the estate as he ought to have 
done on the trial of an action like this. 

I must, therefore, direct that the Judgo^ent 
he set aside and the case sent back for th^ fol* 
lowing issues of fact and law :— 

(1) Did the Bight Rev. £. A. CopleslOD, 
Bishop of Colombo, become the absalute owner 
of the field in question under the will* of 
F. D. Abeyesmgue and his wife Johanna de 
baram ? 

(2) Did the defendants or either of them 
culiivate the fields Modera Mulane by agree* 
ment with the said deceased in 1906 ? 

(3) If the title is in the plaintiff had the 
defendants due notice of its change of proprie* 
torship brought about by the will of the de* 
ceased P 

(4) Did the defendants appropriate the 
paraveni share P 

1 notice in the power of attorney granted by 
the plaintiff to Mr. Burrows an averment that 
the plaintiff is an executor of the joint will in 
question. It will have to be consideied, there- 
lore, even if the plaintiff is not absolute owner 
in accordance with the ruling of this Court in 
6 New Law Reports page 97 whether he is not 
entitled upon amendment as executor of the 
will to maintain this action. It may be neces* 
sary to settle this as a further issue 

If the averment on the first paragraph of the 
power of attorney U oorrecti the present M^U^n 
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S)litan Bishop of Galcntta, the Right Rev. 
egioald Stephea Copleatoo, who is still alive, 
is apparently the absolute owner which the 
plaintiff claims to be. 

It is possible also, that the Right Rev. 
Reginald Stephen Oopleston has legally trans- 
ferred his interests ander the will to the plain- 
tiff. 

I hesitate, therefore, to dismiss the action 
altogether on that groond, bat I think, I must 
allow the appeal with costs in this Oonrt and 
With costs np to date in the Oonrt below. 

Present: HUTUHINSON, OJ. 

6th April, 1908. 

Thb Kino vs. Kirihamy. 

Rajapikse— Witness-appellant. 
69 ... D.O. (Criminal) Matara ... 10260 
''False evidence -Section 440 of the Oriminal 
Prooedote Oode as amended by Ordinance 
2 of 1906— Contradictory statements.** 
"Where a witness made a statement in the 
District Uonrtcontradictoiy to the state- 
ment made by him in the Police Court, 
and where at the instance of the District 
Jndge he was indicted on a chsigeof giv- 
ing false evidence under section 440 of 
the Oriminal Procedure Oode as amended 
by Ordinance 2 of 1903." 
Held, **that inasmuch as the evidence given by 
the witness in the Police Oouifi was not 
read over and explained to him as required 
by section 299 of the Oriminal Procedure, 
there was no lejal proof that the witness 
made the s^<it9ment, and the mere produc« 
^ iion of the Polio Oouit record was ina^ffl* 
dent" 
In this case a witness, Rajapakse, Police 
Officer, who gave evidence was at the close of 
the trial of the accused,charged at the inst^ince 
of the District Judce for giving false evidence. 
The following indictment was d«-aiin up 
■gainst him by the 8: oretary of the Di«trict 

<'You are indicted at the instance of the 
District Judge and the charge against yon ip, 
that you did intentionally give false evidence 
at a stage In a judicial proceeding in that at 
the hearing of the Polic9 Oouit case No. S0429 
on the 24th Januaiy, 1908. before P. B. Qoda- 
mune. Esq., Poliie Magistrate, Matara, you 
statad on affirmation as follows s 'Complainant 
told me thiiit he saw the accused striking the 
cow,' whereas at the t«ial of the 
laid case before G. F. Plant, Rsq., 
District Judge of Matara on the 10th 
day of March, 1908, you st<ited on affir- 
mation as follows. ^Complainant did not tell 
me that he saw accused striking the cow,' one 
0( which statements you knew or believed to be 
false ot did not believe to be true and you 
thereby committed an offence punishable 
under section 410 of the Criminal Procedure 
Oode as amended bv Ordinance 2 of 19C6. ' 

The Interpreter Mudaliyar of the PoliceCourt 
was called and he deposed that he interpreted 
the sentance mentioned in the indict nent, 
that accused Was the man who gave evidence 
on affirmation, that Mr. Godamune rreorded 
the evidence. He also sUted that the evidence 
was not read over to the wir.ness* 

The Interpreter dlttdaliyar, of the Distrlot 
Court, deposed to the statement niAde bjrthe 
•gcof ed is th« filitrlot Cotf rk 



The accused gave evidence and denied that 
he made the statement complained of in the 
Police Court. 

The learned District Judge convicted the 
accused and fined him RfiO. 

The accused appealed. 

Bjlwa for appellant. 

Walter Pbbbiba, k.c, S.-G., for the Crown. 

HuTCHiNSOK^ O.J.— The appellant was con- 
victed under section 440 of the Oriminal Proce- 
dure Oode as amended by Ordinance 2 of 19o6, 
of giving false evidence, having stated on 
affirmation before the Police Magistrate, 
^'complainant told me that he saw the accused 
striking the cow," whereas he stated on 
affirmation l)efore the District Court * 'com- 
plainant did not tell me that he saw the 
accused striking the cow." The record of the 
case in the Police Court was tendered in evi- 
dence to prove that he made the first state- 
ment then, but it was proved that the evidence 
was not read over to him as required by action 
299 of the Criminal Procedure Code, and there 
was no other evidence that he made Uie state- 
ment. It was therefore no proof that he made 
that statement and the conviction must be 
set aside. 

Present : HUTCHINSON, O.J, 

6th April, 1908. 
Ibbahim vs. Eumabapodi. 



203 ... P. 0. Batticaloa 



26620 



* 'Dismissing complainant's isase in the absence 
of complainant before process issued not 
an acquittal of accused." 
**Where on the absence of the complainant, 
before any notice was issuM to the 
accused, the Magistrate recorded ''com- 
plainant absent, case dismissed." 
Held, "that this did not amount to an acquittal 
of the accused, and that proceedings were 
rightly commenced again against the 
accused." 
The facts are fully set out in the judgment 
of his Lordship. 
Bawa for accused-appellant. 
HirroHiMSON, 0. J.— The appellant Was con* 
victed of theft of a pair of buiis. 

The bulls were stolen on the 12th of October, 
1907, and were found in the appellant's possess^ 
ion on the 19th. On the 2Bra, the owner made 
complaint of the theft to the Police Magistrate 
but could not give the name of the man in 
whose possession the bulls were found; the 
Magistrate wrote to the Police Vidhana to get 
the man's name, and after the reoeiptofhis 
report the complainant appeared before the 
Magistrate on the dOth and said that be wanted 
to call witneises, and the Magistrate aooor* 
dingly directed them tabe cited for November 
12th. On November 12th, the complainant was 
absent and had act given any list of witnesses 
whereupon the Magistrate recorded *'com« 
plainant absent; case dismissed." Up to this 
point no summons or other process or notice 
had been serVed on the appellant and of ooursa 
he had not appeared. 

Afterwards on November Idth. the oomptal* 
nant appeared again before the Magistrate and 
wished to have his witnesses examined; on 
the 14th he and his witnessea were present and 
the Magistrate ordered the accused to be sttm« 
moned for December lOth. The summons was 
issued and ultimately the accused was btoughl 
M9ri (hi MegiiUat« on WMtaal on Teortiac| 
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13th. The charge was heard on March 19lh. 

The first gi'ound of appeal pressed by the 
appellant is that the finding of the Majfistrate 
on the facts is against the weight of evidence. 
Inniy opinion there is evidence to support 
the finding. 

The other point taken was that the proceed- 
ings was irregular inasmuch as the case 
was dismissed j n November 12th and after- 
wards rc-opened on the 13th. But it appears 
from the dates and facts which I have statf d 
above that there was no acquittal of the 
accused. 

I therefore dismiss the appeal. 

Present : MIDDLETON, J. 

19th March, 1908. 

81RITA vs. Fernando and Othbrs. 

(In revision) P. 0. Chilaw ... 27805 

"Security for keeping the peace—Section 81 of 

the Criminal Procedure Code.*' 
"Before ordering a person to give security to 
keep the peace, be should he called upon 
to show cause agfainst such an ord^r as 
required by section 81 of the Criminal 
Procedure Code," 

In this case the complainant charged the 
accused with criminal trespass and theft of coco 
note from his land. The accused said, that he 
was in possession of the land for several years 
and denied plaintifiTs right to the whole of the 
land. The Magistrate thert^upon, ordered the 
complainant and the 1st accused to give 
security to keep the peace, remarking that the 
dispute was of a civil nature and directed the 
accused to go to a Civil Court. The 1st accused 
applied to the Supreme Court in revision 
against this order. 

Wadsworth for appellant. 

H. A. Jatawardbnb for respond* nt. 

MiDDLBTON, J.— It seems t^at in this case 
the Magistrate received from a Vidane 
Aratobohi a report alleging that the Ist 
accused and some four others had forcibly en* 
tered on the^ complainant^s land and picked 
and appropriated certain coconuts. It would 
seem that upon that report notice was sent to 
the Deputy Fiscal to be seived on those 

Seraons to appear before the Court no a date 
xed. The five persons attended and the 
Magistrate heard the evidence of the com- 
plainant, and two witnesses. Thereupon- 
without framing any charges and dealing with 
them, and discharging or acquitting the 
accused, the .Magistrate ordered the complai- 
nant and the Ist accused to enter into a bond 
on R 100 to keep the peace for six months. 

The Ist accused has bn ught the matter up 
bef(Mre me in revision mainly on the ground 
that if he was to be bpund over under section 
61 of the Criminal Procedure Code he ought to 
have been called upon to shew cause why he 
should not be bound over before he entered 
into a recognisance, 

I called for the record and brought the fact 
to the notice of the Magistrate who has leplied 
ttiat by an oversight the parties were not 
balled up to show cause why they should not 
be ordered to give security. 

Now, I think it perfectly clear that if the 
Magistrate purposed to act under section 61 of 
the Criminal Procedure Code, the section 
Under which he must have acted, he ought 
before binding over the accused to keep the 
Mft0e to have called Upon him to shevycaaie 



against the proposed order and that if he did 
not do so there is ground shewn why the order 
should not stand. 1 therefore direct that the 
Magistrate's order as regards the 1st accused 
be quashed. The complainant has appeared 
by Counsel here and resisted this application 
of the Ist accused and he also desires that he 
should be brought within the ruling I have 
applied to the let accused. I think that he is 
equally entitled to the same order in that he 
has not been called upon to shew cause. 1 
therefore dir*»ct that the order as regards the 
complainant be also quashed. 

There seems to be a further irregularity in 
the proceedings of the Magistrate in not 
making any order as regards the discharge of 
these persons. There does not appear to be 
any note on the record to shew that the accused 
or even the 1st accused has been dealt within 
any way except by binding over. 

I send the record back to the Magistrate for 
him to deal with the case as it now stands 
according to law. 

Present: HUTCHINSON, C. J. AND 
WENDT, J. 

10th April, 1908. 

Kathirasbn Chetty Vs. Tubvaratbn and 

Others. 

13a ... D. C. Colombo ... 23751. 

" Application for postponement— Refusal— 
—Appeal— Effect of appeal." 

•Where a Ju-lge makes an order refusing a 
postponement and where the party who 
asks for the poslponement appeals against 
the order, tbe effect of the appeal is to 
compel a postponement until after the 
appeal is disposed of," 

" A very strong case of a very improper refusal 
of a postponement must be made out for 
the appellant to succeed in appeal." 

In this case, the tiial was fixed for the 2nd 
of December, 1907. The District Judge, Mr. 
Felix K. Dias, who was then District Judge of 
Kandy^ was specially gazetted to try this and 
other cases. On the 2nd of December the 1st 
defendant was absent and her Counsel pro- 
duced a medical certificate and applied for a 
pofltponement. Tbe District Judge postpon id 
the case for the 5th December and ordeied the 
defendants»tQ pay the plaintiff the costs of the 
day. Tiie deft-ndants filed a petition of appeal 
against the order of the Judge, and on the 
6ih of December, the District Judge found that 
he could not proceed with the case as tho 
petition of appeal was filed. 

A. L. R. AsBRAPPAH for appellants. 

K. H. MORGAN for respondent. 

HuTCHiMSON, C. J. -This iB an appeal 
against an order of the District Judge made on 
the 2nd of December, 1907, ordering the case to 
stand over until the 6;h of Dec. peremptorilyi 
and ordering defendants to pay plain tiflTs co^ts 
of the appeal ii any event. The Judge's noto 
on the Journal on the 2nd of December was,^ 
case called^ Mr. Aserappah for defendants pro* 
duces medical certificate and asks for further 
postponement. The medical certificate was to 
the effect that the let defendant who, t suppose, 
was required as a witness, will not be 
able to attend Court on the 2nd of Deoember 
or for at least a fortnight. The District Judge 
refused a poatponement for a fortnight and 
poatpooed tbe QM peremptoriljr fvc 8 daf| 
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only ordering defendants to pay plaintiff*s 
cosis of the day. When a Jadge makps an 
order refusing a postponement it seems that if 
the party who aslis for the postponement ap- 
peals against the order, the effect of the appeal 
IS to compel a pontponement nntil after the 
appeal is disposed .>f. I think, I shonid want a 
very strong case indeed of a very improper 
refusal of a postponement before I shonid 
allow the appellant to succeed in such an 
appeal. 

This is really an appeal against an order for 
the payment of costs. 

» » » » * 

I do not think tliat the order of the District 
Judge was wrong. I dismiss the appeal with 
ooets. 

VVkndt, J.— I agree. 



Present: WENDT, J. 
14th April, 1908. 

fc)AlifARAWBBRA Vs, ANDRISHAMT AND OTHBRS. 



324 ... C. R. Matara 



... 8706. 



** Restitutio in integrum—Appeal from an 
order refusing the relief—Final order." 

** Where the Supreme Court directed a refer* 
ence to the lower Court to inquire into and 
determine an application for restitutio in 
intfgium, and where the lower Court 
after enquiry refused the relief." 

Held, '* that an appeal lies from the ordei 
refusing relief by way of restitution." 

The defendants applied for *' restitutio in 
inlegrum' to the Supreme Court and the 
Couit made the following order : ** Upon 
reading the affidavit and the petition of the 
petitioners abovenamed and the order of the 
Court of Requests of Matara, dated the 3rd 
July, 1006, in case No. 3706 and upon hearing 
Mr. A. Ut. V. Jayawardene, Counsel for tbeap- 
plicanU ; it is ordered that the matter of the 
said affidavit and petition be referred to the 
Court of Requests of Matara and the said 
Court of Requests of Matara is hereby ordered 
to enquire into the matter of the said affidavit 
and petition and after hearing all necessary 
parties to determine whether the applicants 
are entitled to be relieved from the decree in 
C. R. Matara 3706 and to be restored to their 
rights as existing prior to the decree entered 
in the said action, and, if so, the Court of 
R( quests is directed to investigate and declare 
the rights of the applicants to btach and keep 
boats and canoes in the land and premises the 
subject of (he action No. 3706 and the said 
Court of Ri quests is hereby empowered to dis- 
pose of the costs of the proceedings before it as 
to it may seem right and proper." 

The matter was enquired into by the Com- 
DQlssioner of Rt quests who refused relief to the 
defendants. The defendants thereupon ap- 
pealed to the (Supreme Court. Counsel for the 
respondent objected to the appeal as the 
Supreme Court did not reserve the right of 
appeal. 

Bawa for appellant. 

VamLakgbnbero for respondent. 

Wkhdt, J.— This is an appeal from the order 
of the Commissioner upon a petition fct ** res* 
Utatio in intfgrumi" referred to him by Uie 



order of this Court dated 4th July, 1907. Res- 
pondent took the preliminary objection that 
no appeal Uy because, in making the r**fer- 
ence, this Couit did nut reserve to either 
party the right of appeal. I think, however, 
that the case fHl it* within th" geripnel right of 
appeal Against » final orUtr of the Court of 
Requests, and I proceed to consider the appeal 
on its merits. 



1 dismiss the sppeal with costs. 

Present: HUTCHINSON, 0. J., WENDT, J. 
AND MIDDLETON, J. 

15th April, 1908. 

Palinou Mbmika vs. Mudiambb Bamda. 

172 ... D. C. Kandy ... 18179 

"Section 772 Civil Procedure Code— Withdraw- 
ing an appeal—right of respondent to be 
heard on his objections— Action." 

"Where an appellant withdraws an appeal and 
the respondent who had given notice 
under section 772 of the Civil Procedure 
Code, wishes to be heard on his objec- 
tions." 

Held "Hutchinson, C. J. and Wendt, J. 
(Middleton, J. dissenting) That the respon- 
dent can be heard and that even if the 
appellant is absent on the day the oaae is 
listed for hearing, the respondent can still 
be heard." 

Hkld "also, that an appeal cannot be with- 
drawn,'^ 

"A withdrawal of an action under section 406 
refer to the whole of the action and not to 
particular proceedings in the course of the 
action, and only a plait tiff can withdraw 
the action." 
"Wendt, J. Once a proceeding conameuced the 
continuance of it is compulsory until the 
final determination." 
'*Middleton, J. The right of the respondent 
under section 772 is only a privilege and 
he cannot be heard if there is no aotoal 
hearing.** 
The facts are set out in the judgments. 
H« A« Jayawardbma for appellant. 
J. VanLangentKfrg for respondent* 
MiDOLBTON, J. :— This was an action to 
recover certain movables deposited with 
the defendant for safe- keeping or their value. 
The District Judge gave Judgment for aoms 
of the articles in question. 

The defendantapp aled after which the plain* 
tiff without entering a cross-appeal gave notice 
under section 772 of the Civil Procedure Code 
that he objected to the decree as not inolading 
the value of those articles which the District 
Judge had disallowed. 

Upon the appeal bring called on by the 
Registrar, the appellant's Counsel stated that 
he withdrew his appeal. 

The respondent's Omnsel then desired to 
press his objections u. der section 772, but this 
was demurred to by Counsel for the appellant, 
who quoted Jafbu Uobsan vs. Ran^it 8tK0, 
I. L. R. 17 Allahabad p 618, where tfir John 
Edge, C» Jm following the oases reported in 9 
Weekly Reporter p 828, 14 Weekly R^portef 

g210, 1. L. R. 9 Bombay p 281, 1. U R. Allaha* 
ad p 551, held that where an appeal was witK* 
drawn before it was argued or opened, objeo* 
tiom «Q<ler leotioa 5ei o( tbe iodiftQ VitH 
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Proeedare Code conld oot be beard, tbe ground 
WMrentfy beiog tbat tbere was no beariug of 
ine appeal. 

Tbe English Court of Appeal, however, in 
Ihft ''Bceawing" (1885) 10 P. D. 18 held that 
Iin4er Order 58, Kale 6. when a respond* 
ent has given notice that he will on the hear- 
ing of an appeal contend that the decision of 
the Oonrt bt-low shoo Id be varied, and the 
appellant sobseqnently withdraws his appeal, 
• anch noMoe entitles the respondent to elect 
whether to oontinne or withdraw the cross- 
appeal, if he continnes his cross-appeal the 
■ appellant has the tight of giving a cross notice 
tttAl he will bring forward his original conten- 
tion on the bearing of the respondent's appeal. 

The difftfrenoe between oar procedure and 
' that in Enfflaod is tbat in the latter under 
Bule 6 Order 68 "it is not under any cir- 
oamstanee necessary for a respondent to give 
notice of motion by way of cross-appeal^ but if 
aretpaadent intends upon the hearing of the 
. appeal to contend that the decision of the 
CJoart below should be varied," he shall give 
an eight days' notice in the case of a final 
jadgment and a ten days' notice in the cafie of 
an iat«rloeatory order of such intention to any 
parties who may be affected by such con- 
tentioD. 

Under our procedure a party in the position 
of reapoadent, if dissatisfied with the decree 
in hia favour, ought properly to appeal, but on 
failure to do 80 he has further privileges ac- 
Qorded to him under section 772. 

If a mainly suooeesfnl pirty in our Courts 
does not appeal within the statutory period, it 
is dear in most cases that he is not greatly 
diaaatiafied with the decree in his favour, and 
haa waived the right to do so, but on an appeal 
against him he may with due notice exercise 
hia privilegea under section 772 upon the 
hearing of the appeal. 

The privilege under section 772 is given, in 
my opinion, to enable a aatisfied respondent to 
defend himself on all points from the attack 
OD appeal. 

In the case of the '*Beeswiog'* ubi $upra, the 
Ooort allowed the notice t-j be treated as a 
^Oroas^appeal, a character which in fact it poa* 
seaaes nnder English Procedure to the extent 
that on the original notice of appeal being 
withdrawn by the appellant the Court allowed 
the respondent to elect whether to persevere 
with or withdraw the cross-appeal. 

The Court fmrther accorded the appellant the 
privilege of re-instatement of his withdrawn 
appeal on the hearing of the respondent's 
appeal. 

The Court gave the respondent this privilege 
alUiongh there was no hearing of the appeal 
either in fact or oonstrnctlvely. I think (1) 
becauae it ia not necessary under English 
Preoedore to enter a cross-appeal, and (2) it is 
sot specifically laid down that the right may 
be exercised upon the hearing of the appeal, 
and thus inferentially is not to be exercised if 
there ia no hearing of the appeal. 

The wording of Rule 6is— *'Ifa respondent 
Ifilends upon the hearing of the appeal to con- 
tend that the decision of the Court below 
shottld be varied. . • . etc." 

0«r section 772 enacts that '*he may upon 
the hearing support the decreet , • or take any 
objection^ • . . etc." 

The power given to the respondent *'to sup- 

pert the deoree on any of the grouods dfcid^d 

against him in the Court below" can only be 

sereiaedonan aotual hearing of the appeal 

$M^ ''(b« o^«otiotia" are, I thiak, avamncd to 



be such as the respondent would not have 
raised had there been no appeal and therefore 
were not intended to be heard if no actual 
hearing of the appeal took place. 

I am inclined to think, therefore, that the 
decision in the "Beeswing" ubi supra does not 
apply to the circumstances of this case and the 
cases decided by the Indian Courtf. 

The question here and in some of those cases 
was whether what has happened amounts to a 
hearing of tbe appeal within the contempla- 
tion of section 772. 

Taking into consideration the power of 
appeal permitted to a person in the position of 
a respondent here, I am disposed to agree in 
the reasoning of Mohamed J. (Indian Law 
Reports 8 Allahabad at page 552) that the hear- 
ing of the objections is subject to the condi- 
tion of the appellant proceeding to an actual 
hearing. 

The respondent is not really dissatisfied 
with the decree or he would have appealed, 
but either fearing his position may be ueterior- 
ated by the appellant's appeal or by way of 
counter-move he puts forward his objections or 
supports his judgment on grounds decided 
against him in the Court below which can only 
be considered upon the actual hearing of the 
appeal. 

xhe case is called on for hearing and the 
appeal is announced to be withdrawn by 
Counsel for the appellant and is not heard, and 
I think the right to have the objections heard 
vanishes thereupon. 

The appellant can, if he chooses, inform the 
Registrar that he dof s not support the appeal 
and neither appears in person or by Counsel 
in which case under section 769 upon beiog 
called on, but not heard, is dismissed. 

There are no provisions in our code for the 
withdrawal of an appeal, but if an appeal is not 
supported, or stated by the appellant or his 
Counsel to be withdrawn, thp Court dis* 
miBses it as of course (section 769) 

Tne anno, ncement of the wi hdrawal of the 
appeal imposes that duiy upon U:5 without 
hearing it,and I would hold, therefore, that the 
appeal must stand dismissed with costs and 
that the respondentia obj^clions cannot be 
heard. 

Wbnot, J.-^The question which has been 
reserved by my Lord and my brother Middle* 
ton for the consideration of three judgvs is 
whether when an appeal comes on for hearing 
the appellant is entitled to withdraw it, and 
whether if he does so the respondent is never- 
theless entitled to have his objections of which 
he has given notice under section 772 of the 
Criminal Procedure Code, heard and deter* 
mined by the Court. 

It was argued by the respondent that our 
Civil Procedure Code contains no provision for 
tbe withdrawal of appeals, and f think that 
that is so. It is one distinguishing character- 
istic of the procedure enacted by that Code 
that once a proceeding commecoed, the con- 
tinuance of it is compulsory until the final 
determination, the Court is itself to see that 
the next step at each stage shall be taken by 
the party from whom it is due. Where with* 
drawal from an action is recognised at all, it la 
subject to the cognisance and control of the 
Court, according to the principles laid down in 
Chapter xxvi. That chapter has been held to 
apply to the Appellate Court to this extent, 
VIZ , that the Court may give to the plaintiff 
leave to Withdraw from the action and to bring 
a fresh action. This construction is justified 
by the opening W9rda of 9wUqu ttQ **a( w&f 
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*iine after the institution of the action." Bat 
that constrnction does not enlarge the powers 
conferred by the Section. The leave is given 
to the plaintiff and it is to put an end to 
the xohole action. It does not contemplate 
the withdrawal from a mere step in the action, 
puch as an appeal, with liberty to retain that 
step, while the action still remains ondis- 
posed of. 

The appellant might be the defendant, who 
con Id not withdraw from the action even if he 
wished. Coansel for appellant sought to 
make Chapter xzvi applicable by a resort to 
the definition in Section 6 of "action *' as an 
"application to a Court for reliefer remedy 
obtainable through the exercise of the Court's 
power or authority." An appeal, it was said, 
Wds an application to the Appellate Court for 
relief or remedy against the judgment of the 
Court below. But in my opinion the context 
shows that the Court intended by the defini- 
tion is a Court of first instance. " Actions " 
are divided into those of regular and those 
of summary, procedure (Section 7) and 
except where otherwise spocially pro- 
vided they must be of regular procedure 
(section 8). Every regular action begins with 
a *• plaint " (section 89) and every summary 
action with a petition supported by affidavits 
(sections 378—376). That excludes appeals. 

It is true that sometimes in practice an 
appellant's Counsel, when his case is called, 
rises and says *' I withdraw the appeal/' but 
that is alwiiys treated as equivalent to ** I have 
nothing to say in support of the appeal," and 
the order accordingly is " appeal dismissed, 
with costs." 

Several cases were cited to us in which the 
Indian Courts had decided in favour of the 
appellant the very question now before us, and 
held that the appellant could withdraw his 
appeal ; and that if he did so without opening 
bis case there was "no hearing of the appeal" 
and respondent's objection could therefore 
not be brought forward. Bat those decisions 
which extend in a long series back to the case 

of R. P. OJHA and 0TH8R3 VS. B. Bhoonwar 
AND OTHBRs (1868) 9 W. R. 328, are inapplicable 
owing to a material difference between the 
Indian \Jode of Civil Procedure and our own. 
Act xxiii of 1861, section 37, enacted that " un- 
less otherwise provided, the Appellate Court 
shall hdve the same powers in cases of appeal 
which are vested in the courts of original 
jurisdiction in respect of original suits." And 
the High Court of Calcutta, in the case 
Just cited, in dealing with the argument thht 
while the law providi d for the withdrawal of 
Buitf, it nowhere provided for withdrawal of 
appeals, expressly relied upon that section as 
giving them the power to allow an appeal to 
be withdrawn. 

We have no provision in our code similar to 
that section 37. Our legislature, in adapting 
the Indian Code to our wantp, appear advised- 
ly to have left out section 662 of the Indian 
Code of 1882, which had pventually replaced 
the section of the Act of 1861. We must take 
that omission to have been advisedly made. 

In my opinion therefore.aa appellant cannot 
claim to *• withdraw " hia appeal, in the sam'! 
way that a plaintiff can ** withdraw ** his 
action. I think also that respondent is entitled 
to have his objections to the decree hea*d. 

To hold so does not necessarily involve the 
COnsequeiiCe that a respondent need never 
present an appeal of his own. It may happen 
thpt the appeal abates (e. g. in consequence of 
liecnrity for costs not having been givea io 



time) and never comes on. In that case I 
should hold that there oonld be no " hearing " 
of the appeal and the objection of the res- 
pondent would lapae. 

Hutchinson, C. J. The defendant in this oase 
filed his petition of appeal against the judg- 
ment of the District Court on the 29th July 
Idst. When the appeal came on for hearing on 
the I9th December the appellant's Advooate 
said '*! withdraw the appeal." Thereupon the 
respondent, who bad not appealed but had 
given notice to the appellant under section 772 
of his intention to object to part of the jadg* 
ment, applied that his objection might be 
heard. 6ection 772 says that the respmdenfa 
objection mav be taken '"upon the hearing" ; 
and the appellant says that there was no hear- 
ing and tnerefore the objection cannot be 
taken. 

There is no express provision in onr law lor 
the withdrawal of an appeal. In the ordinary 
course when an appeal has been, in the words 
of section 768 of the Civil Procedure Code, 
"entered for hearing," and **come8 on for 
hearing" and the appellant says that he with- 
draws it, the Court makes an order dismissing 
the appeal. It was argued that the pxovisiou 
of section 406 for the 'withdrawal of an action" 
appl V to an appeal, because an appeal is n 
"action" as defined in section 5. But 1 thi nk 
that these provisions were intended to tefet lo 
the whole of the action, and not to partica ar 
proceedings in the course of the action *, and 
this is shown by the fact that it is only the 
plaintiff who can withdraw the action, whereas 
the appellant may be, as he is in the present 
case, the defendant. 

There are decibions of the Indian Courts on 
the provisions of the Indian Code which are 
similar to section 772 that under similar 
circumstances the respondent's objections 
cannot be heard. On the other hand the KngUsh 
Court of Appeal in the "Beeswing" eaae 10 
Prob. Div. 18 (1885), decided that the respond- 
ent under such circumstances may elect either 
to continue or to withdraw his objection, this 
was a decision on order 56, rule 6 which savs 
that it shall not under any circumstances be 
necessary for a respondent to bring a cross* 
appneal, but that he may, if he intends **apon 
the hearing of the appeal*' to contend that the 
judgment should be varied, give notice of hit 
intention. 

The only practical difference that I can ai e 
between the English Rule on the one hai»d and 
our section 772 or the Indian section 661 on 
on the other is that the former expressly says 
that no cross-appeal shall in any case be neoes* 
sary, intending apparently that the notice 
under Rule 6 shall hbVe all the effect of across* 
ai>peal. In all the 3 enactments there is the 
same provision that the respondentYi ob« 
jections are to l>e urged "upon the hearing" of 
the appeal and in none of them is there ant 
provision for the withdrawal of an appeal, al- 
though the practice in the Kogllsh Registry 
is to allow the withdruwHl of an appeal by con^ 
sent of the parties before it is listed for 
hearing, and it seems tlint in India, by reason 
of the enactment in the Indian Code which 
does not appear in ouis, the provisions for 
withdrawal of an action apply also to appeals. 
The English Court did not give any reasons 
for its decision, but after consulting the other 
Jndgesof the Appeal Court laid down What 
should be the practice. But it was bound bjr 
its RulePi as we are bound by our code, ana 
had no power to alter them, and I think it nuisl 
havebeoQofopinioa th«t| wh^Q w ^q#k 
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comes on for hearins and the api>el1ant sajb 
in fact that he will not argue it, and the 
Court thereupon diamieses it, that is a 
" hearing of the appeal." 

My opinion is that when an appeal is listed 
and **come8 on for hearing" under sections 
768 and 769 and the appellant either does not 
appear or appears and says that he " with- 
draws** it or that he will not support it and 
the respondents objection under section 772, 
can they be heard. 
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